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The purpose of this essay is to outline a strategy for implementing an equitable regime for the allocation of the seabed and the ocean
subsoil. The importance and timeliness of the subject is based on the
coinciding of three events of landmark historical importance: (1) the
convening in .June, 1974 of the Caracas Conference to write a new
international treaty governing the seas and their resources: (2) the
arrival of the long-awaited world resource-and-commodity crunch;
and (:3) the virtual termination of political support in the West, particularly in the United States, for bilateral aid programs to underdeveloped countries.
The Caracas meetings and other subsequent negotiations will
concern themselves with a broad agenda on which the disposition of
seabed and subsoil resources is but one item, Freedom of navigation,
fisheries, investment guarantees, pollution control, and various other
sea-related subjects will also share the agenda. These issues are inevitably related to the question of seabed and subsoil resources if only
because the negotiators will be creating a total package in which the
various items serve as trade-offs in t.he search for near-unanimit.y.
The question of seabed and subsoil resources is, nevertheless, of such
overriding importance as to warrant separate analysis.
Ocean mineral resources are the world's last great new frontier
in an era of massive mineral consumption and predictable mineral
shortages. The technological and legal challenge of the opening of this
new frontier must be placed in the context of a greater ethical challenge to place the world economy on foundations which permit the
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narrowing, rather than the widening, of the gap between rich and
poor nations.
1. THE RUSH TOWARD BROAD SEAWARD EXTENSIO"lS OF NATIO"lAL
.JURISDICTION

The U.N. Seabed Committee has begun work drafting a treaty
establishing an international regime for the exploration and exploitation of the seabed beyond national jurisdiction, and on the international machinery t.o promote such exploration and exploitation for
the benefit of mankind. This effort has been closely linked to the
problem of defining the area subject to national jurisdiction.
As population expansion, rising standards of living, and the development of deep-sea mining tecbnology have made inevitable
man's exploitation of the resources beyond the traditional three-mile
limit, different views emerged as to the manner in which this exploitation should proceed. Many coastal states favor more exclusive jurisdiction over their adjunct sea areas, while noncoastal and some
coastal states support a sharing of jurisdiction over the off-shore seas
by the coastal state and the int<:lrnational community.
While most coastal states have taken the position that their geography entitles them to almost exclusive rights over the resources of
the sea area adjacent to their coasts, there are nuances of difference
among them. Latin American states, such as Brazil and lJruguay,
describe their exclusive claims in terms of "sovereignty" and the area
claimed in terms of a "territorial sea" of about 200 miles width.' The
majority of Latin American, African, and Asian states make a distinction between the territorial sea, which they wish to set at 12
miles, and an "economic zone" or "patrimonial sea" of 188 miles.
According to the latter view, the coastal state, in its territorial sea,
would exercise the traditional incidents of sovereignty, and, in the
other 1S8-mile hand, would enjoy exclusive or "sovereign" functional
rights over the area's resources, both renewable and non-renewable,
Le., fishing and minerals.' Both the states demanding a 200-mile
sovereign territorial sea and those merely demanding exclusive fune1. See 28 U.N. GAOR Supp. 21. Vol. 3, at 23-29, U.N. Doc. Al9021 (1973).
2. Cf. the proposals of: Organization of African Unity. ld. Vol. 2 at 4; Colombia,
Nlexico and Venezuela, id. VoL 3 at 19; Ecuador, Panama and Peru, id, at 30; Argentina, id. at 78; Algeria, Cameroon, Ghana, ]vory Coast, Kenya, Liberia; Madagascar~
1v1aur:tius, Senegal, Siena Leone, Somalia. Sudan, Tunisia and United Republic of
Tanzania, id. at 87: Pakistan, ld. at 1.06. See also the proposal of Iceland, id. at 23:
China, I:d, at 72; Australia and Norway, ld. at 77. !\1ost of the proposals made a
provision for landlocked and other disadvantaged states to share in the exploitation of
the living resources of the neighboring coastal state8. None of'the proposals, howevE'r,
was 8pecif1c with regard to the eXBct implementation of such right and some of the
proposals speak in terms of ·'privilege. n Cr. Canada, India, Kenya and Sri Lanka. id.
at sa.
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tional jurisdiction but not territorial sovereignty over resources-thereby leaving open such matters as navigation-agree
that the seabed and subsoil resources. to a distance of 200 miles,
should become the exclusive preserve of those states endowed with
coastlines. The resultant windfall, based on the length of t.he coast
rather t.han on need or population, would be further augmented where
the ocean off t.he coast happens to have the configuration of a particularly wide submerged shelf. Five coastal nations have shelves that
extend beyond 200 miles at depths oflesa than 200 meters.' Australia,
Argentina and Norway have insisted that the coastal state has the
right to retain any jurisdiction-including the entire shelf-to which
it was entitled under prior international law.
"Jurisdiction" or "functional sovereignty" -even if short of outright territorial sovereignty-is used by coastal states to include the
following competences:
L The exclusive national use of the resources of the area and the retention of the revenues derived therefrom;
2. The exclusive right to authorize and regulate all activities relating to
t.he expjoration and exploitation of the area, which includes the imposl~
tion of pollution control measures and supervision of scientific research;
3. The prerogative of settling according to national-rather than inter~
national-law any dispute arising from such activities.

From an international public-policy point of view, these assertions of
wide functional jurisdiction leave much to be desired. Four of the
3. The five states are Argentina, Australia, Canada, the U.S.A,! and the U.S,S.R.
OFFICE OF THE GEOGRAPHER, BURF,.,AU OF INTELLIGENCE AND RESEARCH, DElPARTME:!\""!' OF
STATE, LIMtTS IN THE SeAS, THEORE-'rJCAL AREA ALLOCi\TlONS OF SEABED TO COASTAL

Ser. A, No. 46 (August 12, 1972) [bereinafter
cited as OFFICE or THE GEOGRAPHER1,
4. Australia and Norway. supra note 1, at 78". . the Coastal State has the right.
to retain, where the natural prolongation of its land mass extends beyond the
(economic zone- patrimonial sea], the sovereign rights with respect to that area of the
sea· bed and the subsoil thereof which it had under international law he lore the entry
into force of this Convention: such rights do not extend beyond the outer edge of the
Continental margin,"
It may be worth noting that the U.S" due to the open-ended jurisdictional definition contained within the Outer Continental Shelf (OCS) Lands Act. 43 U.S.C. §§
13S1~43 (1970), can be interpreted as now laying claim to jurisdiction over 25()(1 square
nautical ruBes of seabed that is more than 200 miles from its coast. See OFFICE OF TID~
GEOGRAPHER, supra note 3, A treaty that included a seaward limitation of 200 miles of
national jurisdiction could, therefore, be interpreted as amending the oes Lands Act.
Congressional action conforming the OCS Land~ Act jurisdktional definition with the
Ewentual treaty is a preferable alternative.
The total gjobal area involved is only 35,800 square nautical miles, as compared
to tbe 24.632.400 square nautical miles of sea·bed within the 2DO-mile delimitation. Id.
'1'he area under dispute is somewhat larger if states, such as Argentina, continue to
claim jurisdiction to the edge of the continental mmgin, as opposed to the 200-meter
isobath mark, Argentina, supra note 1. at 80. See also Columbia, '!Vlexieo, and Vene~
zueIa, supra note 1, at 21,
STi'S>;. IN'fERNA'rIONAL BOUNDARY STUOY,
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principal beneficiaries of such a policy, according to estimates made
by the lJnited States Government,' would be the Cnited States, the
Soviet Union, Australia, and Canada, while the landlocked states,
who stand to gain nothing, include sixteen of the world's poorest
nations (Bolivia, Paraguay, Afghanistan, Nepal, Bhutan, Laos,
Uganda, Chad, Central African Republic, Lesotho, Botswana, Swaziland, Mali, Zambia, Rwanda, and Burundi). Yet the extension of
national jurisdiction would not have gained so much favor had the
rich coastal nations not been joined enthusiastically by the poor
states with substantial coastlines. Their lack of technological knowhow makes particularly attractive the idea of claiming an extended
and exclusive sea area which could be exploited on their own terms
in the future. This approach is certainly more enticing than the acceptance of an international authority which, they suspect, would
tend to serve the interests of the economically powerful and technologically advanced nations,'
Among both developed and underdeveloped coastal states, there
is no complete agreement on the question of jurisdiction. Canada and
the Soviet Union maintain that the coastal state should have exclusive jurisdiction over the minerals of the continental shelf, They
argue that this position is merely a restatement of what was previously agreed upon in the 1958 Geneva Convention.' The Soviet
proposal sets a 500-meter isobath or 100 nautical mile limit on the
area of exclusive rights over continental shelf resources.' The Canadians have set no such limit, Others, such as the U,S. and the Netherlands, have proposed that the coastal states share with an international equitable regime the revenue derived from the exploitation of
the resources in the area between the outer limit of the proposed
5, See OFFICE OF THE GEOGRAPHEIt. supra note 3.
6. See Ecorwmic Significance, in terms of Sea~Bed ~Yineral Resources, of Various
Limits Proposed for Nati.onal Jurisdiction, REPORT OF' THE SreRETARy·GE1'<1!."'RAL TO THE
COMMISSION 01<' THE PEACEFL'L USES OF THE SEABED A.,(D THE OCEAN FLOOR BEYO~D THE

U,N. Doc. NAC.138!87 (1973) [hereinafter cited as
Economic Significance}, In which he refers to the "limited and general nature of the
eXt:;;ting information available on the extent and location of sea-bed minerals:' [d. at
5. The disillusioning view of the developing countries ui8~a~vis an international ma~
chinery seems to have developed as a result of the failure of the U.N. to solve their
most immediate political and economic problems (decolonization and development).
7. 28 U,~, GAOR Supp. 21, Vol. 3, at 29, U.N. Doc. 4/9021 (1973), The Soviet
Union proposal with regard to the limit of the continental shelf does not specify the
rights of the coastal state over such area and seems to maintain the traditional concept
adopted in the Gelleva Convention of 1958 that. the area beyond the territorial sea is
essentially part of the high sea, excepting only the sovereign ;ights of the coastal states
over thE' continental shelf for the purpose of exploring its natural resources. This is
confirmed by the Soviet proposal on fishing which defines the sea area beyond l.he
territorial sea as pa!t of the high seas. See 27 EN. GAOR Supp, 21, at 158, C,~, Doc,
N8721 (1972).
8, Sec 27 U,N GAOR Supp. 21, at 158, U.N, Doc, Af8721 (1972).
LI'lITS OF NATIONAL JURISDlCTION,
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economic zone and the 200 meter isobath.' In this way, at least some
of the benefits derived from the further extension of national jurisdiction would be redistributed in accordance with an equitable principle. The C.S. proposes giving the coastal state exclusive rights over
the continental shelf up to a 200-meter depth and favors establishment of a "trusteeship area" of preferential but limited rights for the
coastal states up to the edge of the continental margin. t. The Netherlands has proposed 40 nautical miles or a 200 meter isobath as the
outer limit of exclusive jurisdiction and would devote a further 40mile-wide "intermediate zone" to the exclusive exploitation of the
coastal state, but subject to the rules and regulations established by
the competent international authority. Under this approach, if the
coastal state were classified by the international authority as an
"advantaged" state-in terms of the proportion of the intermediate
zone to its land area-it would share the exploitation of the intermediate zone with "disadvantaged" states in proportion to the rate of
disadvantage. ll
Similar to the position of the United States, though for different
reasons, is that of states which are geographically disadvantaged, i.e.,
states which are landlocked, shelf-locked, semi-shelf-locked, or
which, like Zaire, have trivial coastlines in relation to their population and land-mass. In their view, an equitable share of the benefits
of the sea could only be attained through recognizing a limited jurisdiction for the coastal states over the adjacent sea area, while at the
same time guaranteeing the geographically disadvantaged states a
right to share in the revenue from the exploitation of the non-living
resources. In the Kampala Declaration, the landlocked and geographically disadvantaged states have staked out a claim to equal participation in the benefits to be derived from the resources of the seabed
and subsoil beyond the territorial waters of coastal statesY
II. THE SEARCH FOR Al'i EQUITABLE PR!!'CIPLE
An equitable principle applicable to the seabed and subsoil can
be formulated as follows:
No state should be permitted. to extend its jurisdiction over seabed
and subsoil resources beyond the limits permitted by existing jnternationa] taw without sharing the benefits of such an extension with the rest
of the international community in accordance with each member's need.
9. Draft U.N. Convention on the International Seabed Area. 25 U.N. GAOR
Supp. 21. at 130, U.N. Doc. A/8021 (970); Netherlands proposal concerning an intermediate zone. 28 C.N. GAOR Supp. 21, VoL 3. at 111. U.N. Doc. A/9021 (1973)'
10. Supra not;; 9, at 1:18-40.
11. Supra note 9.
12. The Kampala Declaration. Kampala, Uganda, March 22, 1974. Art. VIII. See
also the proposal to that effect of Afghanistan. Austria, Belgium, Bolivia, Nepal and
Singapore, 28 U.N. GAOR Supp. 21. VoL 3. at 85, U.N. Doc. A/9021 (1973).
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The rationale for such an equitable principle is that the internationallegal order ought not to be amended in such a way as to transfer
to some states resources previously held in common by all states if
the effect of such transfer is unduly to enrich certain states at the
expense of others, without rational regard for each nation's economic
need. Development of large ocean tracts previously legally or
technologically beyond the reach of states ought to be the occasion
for greater equalization of benefits among states, not for the creation
of new and greater discrepancies.
To gauge how much of the previous res communis will now be
subject to national jurisdiction, one must begin by determining the
present limits. This is not a simple task given the confused state of
the law. The Geneva Convention defines the continental shelf, subject to the coastal state's sovereign rights, as "the seabed and subsoil
of the submarine areas adjacent to the coast but outside the area of
the territorial sea, to a depth of 200 meters or, beyond that limit, to
where the depth of the superjacent waters admits of the exploitation
of the natural resources of the said areas."13 Is the "submarine area"
referred to in the definition limited to the shelf, or could it include
the slope and the rise to the end of the margin? Could it even go
further to the deep sea basin? The legislative history of the definition
does not clarify the problem. The text of the International Law Commission draft, from which the Convention developed, was repeatedly
altered. In 1951, the Commission adopted the "exploitability" test on
the ground that though
it seBms likely that a limit fixed at a point where the sea covering the

continental shelf reaches a depth of 200 meters would at pre~ent be suffi·
cient for all practical needs; [nevertheless] technical developments in
the near future might make it possible to exploit the resources of the
seabed at a depth of over 200 met€rs. :Vioreover, the continental shelf
might well include submarine areas lying at a depth of over 200 meters,
but susceptible of exploitation by means of installations erected in neigh~
boring areas where the depth does not exceed this limit. (4

In 1953, nonetheless, the Commission abandoned the "exploitability" test on the ground that it "lacks the necessary precision and
might give rise to dispute and uncertainty."" In its final draft of 1956,
to compound the problem, the Commission retained the 200 meters
criterion, but added to it the exploitability test. And although it
recognized the latter criterion to be imprecise, the Commission's special rapporteur now felt, in contradistinction to the Commission's
..- - . - . -..

-~

..

------------

18. Convention on the Continentul Shelf, done April 29. 1958, Art. T. 15. U.S.T.
471; T,LA.S. No. 5578.
14. Report of the l"I·t L. Comm'n. [1956J Y.B. INT'L L. COMM'" 296, U.N. Doc.
NCN. 4/101 (1956).
15. ld.
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1951 view, that "the time still seemed to be remote when technical
development would allow the exploitation of the seabed at a depth
over 200 meters"" and that, therefore, no practical difficulties will
arise in the foreseea ble future. It was this view which prevailed in the
final text of 1958.
The Commission's guess of 1951 was better than that of 1956 or
1958. The time for technological advance beyond the 200-meter limit
has proven not to be so remote. The industrial capacity to extract
non-living resources from the seabed has advanced in sophistication
and depthward reach far beyond the expectations of the draftsmen
of the 1958 Convention on the Continental Shelf." If that Convention
must be read so that the only limit on national jurisdiction expansion
is the limit of "exploitability," then the Convention may inadvertently have sanctioned exclusive national jurisdiction over natural
resources beyond the flat shelf, past the slope and rise onto the very
deep sea bed itself. It may have sanctioned the extension of jurisdiction by a technologically advanced state across its own shelf, slope,
rise, adjacent ocean bed, and onto the rise and slope near less ad·
vanced states. It may even be argued that by virtue of the "exploitability" criterion the whole seabed of the world has been inchoately
apportioned among coastal states, to the median line between continents. I ' This, too, invokes a political absurdity, implying that the
16. 11 LN. GAOR 6, 115th Comm., U.N. Doc. NC.6/SR.500 (1956),
17, J. ANDRASSY. IN'rERNATIONAL LAW AND THE RESOURCES OF THE SEA 84-90 (1970).

For an example of these expectations, see Mouton, Recent Developments in the Tech~
nology of Exploiting the Mineral Resources of the Continental Shelf, U.N. Doc.
AlC.13f25 {1958): C, FHA~KLI~, THE LAW or' THE SEA: SOME RECENT DEV&LOP~HiNTS 29
(Naval War ColI., Int, L. Studies 1959-60, Vol. 53, 1961); M. McDOUGAL & W. BURKE,
THE PUBLIC ORDER OF TIl'; OCEANS 687 (1962). As another author stated:

"Some including advisors to the Marine Sciences Commission, have
stated that it was the intent of the Conference that the definition cover
only the geologic continental shelf which normally ends at 200 mete:s and
that the purpose of the exploitability test was to permit the development
of nearby adjac'ent areas." Krueger. The Background of the Doctrine of
the Continental-Shelf and the Outer Contine"tal Shelf Lands Act, 10
NAT. REs.

,J.

442, 473 (1970L

Krueger cited to the following as proponents of this theory:

COMMISSION ON ?vIARr.-';E

SCIENCE, ENGINEERING AND RESOURCES. OUR NATION AND THE SEA:

A PLAN

FOR NATIONAL

143-145 (1969): Henkin, Changing Law for the Changing Seas, in USES OF THE
SEAS 69,79 (E. Gullion cd. 1968); Henkin, The Outer Limit to the Cantin ental She!/'
II Reply t9 Mr. Finlay, 64 A". J. bT'L L. 62 (1970); B, OXMAN. THE PREPARATION OF
ACTION

(1968), See also. A Discussion of the Legislative History and Possible Construction of the Convention on the
Continental Shelf. U.N. Doc. A/AC.135f19 (1968),
Fo!" Bdditiona! material, see Henkin, International Law and "The Interests": The
Law of the Seabed, 63 AM. J. l>u'L. L. 504 (1970); The United Nations and the
Oceans--Current Issues of the Law of the Seal in TWENTY-THrRl) REPORT OFTHE COM-

ARTICLE 1 Of.' THE CONVEN"TION ON THE CON'fINE.'l'l'AL SHELF 74

MISSION TO STUDY THE ORGANIZATION OF PEACE 13 (1973).

18. S.

ODA, INTERNATIONAL CONTROL

OF SFA RESOURCES 167 (1963),
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1958 Convention on the Continental Shelf meant to vitiate the Convention on the High Seas by eliminating the latter's subject matter.
This is surely a political as well as ethical absurdity which could not
have been intended by the inopportune legal phrase: "limits of exploitability. "
Somewhat less easily dismissed is the argument that the Geneva
Convention's exploitability test meant to open up to national jurisdiction the subsoil and seabed of the shelfs slope and rise, to the end
of the continental margin." A reading of the Convention, however,
reveals no reason to depart from the literal meaning of its words:
"shelf' means "shelf." In the view of one eminent authority, the
intention behind the "limits of exploitability" criterion was not to
expose vast additional seabed areas to conquest by national technology followed by national jurisdiction, but only "to admit of sovereign
rights in marginal areas beyond the 200 meter isobath, in areas which
are not strictly continental shelf but rather depressions, and in areas
intersected by crevasses . . . . "'" In other words. the "limits of exploitability" test was meant to take care of local variances, to allow
for instances where the t1at shelf was interrupted by incidental
breaks, or where the sharp drop which is the "slope" occurs, exceptiona lly. at a depth slightly more than the usual 200 meters.
Accepting that "shelf' means "shelf," or, with a few exceptions,
submerged areas to a depth no greater than 200 meters, it follows that
most coastal states would acquire very substantial additional areas
of jurisdiction if the international community were to permit the
establishment of 200-mile economic zones." Using the 200-meter
depth criterion, the average width of the continental shelf is between
30 and 44 nautical miles,22 although a few states, including the U.S.
(off Maine) and Canada (off Newfoundland), have continental
shelves extending, in places, even beyond 200 miles." If such an
agreement materializes, this additional area ought not to be parceled
out without application of equitable economic principles of benefit
distribution. Anything less would constitute an encroachment on the
19. Kraeger. supra note 17, at 473.475.
20. D, O'CO"NELL, j"TERNATIONAL LAW 410 (2d ed. 19(0).
21. See OFFICE OF THE GEOGRAPHER, supra. note 3. Also, an untitled, multi~colored
map prepared by the Office of the Geographer, Dept. of State, illustrates this point.
The map's index table is headed "Boundaries separate seabed areas of sharply con~
trasting topollraphic gradients.,t The ocean areas are divided into iour differently
colored areas designating: shoreline to 200 meter isobath, continental platform greater
than Z()O meters (with slopes steeper than 1:40), continental rise area beyond 200
nautical miles, territorial seas claims.
22. For a listing of sources, see ANDR-\SSY, supra note 17, at 9 n,I5, See aL"iG A,
SLocKA. INTERNATlOML CcSTOM Ac'm THE CONTINENTAL SHELF 41·42 (1968).
23, See OFFICE OF THE GEOGRAPHER, supra note 3,
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res com munis" without adequate provision to compensate those
whose share in the res communis is concommitantly reduced."
The stakes in these negotiations are high. Beyond the 200-meter
limit lie extensive deposits of petroleum.'" The immensity of the
seabed's hydrocarboll reserve, its relatively millor development at
24. W. FRIEDMANN, THE FlTruRE OF THE OCEANS 14-16 (1971); E. ,JONES.
SEA-OCEANIC RESOURCES 64 (1972). As Prof. Jones commented at 64:

LAW

OF THE

"Thus, the unilateral claims of certain nations extending the breadth
of the territorial sea constitute a process of encroachment upon the internationally sanctioned doctrine of res communis which endangers the fu~
ture status of the freedom of the seas,"
25. This concept of compensation has been raised in discussions of the 200 mile
economic zone. As Georges \Vehry, of the Netherlands Mission t.o the (;,N. stated:
"If the zones grow and eventually become accepted as Inevitable in
the way they are put forward by a number of farthest reaching states, this
would inevitably lead to demands, which one can hear clearer and clearer
from day to day in these handicapped cOllntries, for compensation-compensation, of courSe, not. only in the international area~ as this
international area, if the 200-mile zone were accepted, would in fact yield
no substantial benefits for many decades or even centuries; 80 this demand for compensation would mean a demand for compensation also
regarding benefits derived from within the areas of national jurisdiction.
And there will be no escaping from that demand." Wehry, Concepts in
Sharing of Common ,.'feritage vVealth, PROCEEDIKGS OF THE SEVENTH AN~
NUAL LAW Or' THE SEA I:">lSTlTU'fE AT UNIVERSrrY OF" RHODE ISLA:-m

88 (1..,

Alexander ed. 1972),
26. Almost ali of the petroleum lies on the landward aide of the continental mar~
gin, but at least 32% is deposited seaward of the 200~meter line. The calculations given
below may be proven too modest by the vigorous current explorations.
Landward
Seaward

40 Nautical
Mile Limit

59% of total ultimate
reserves-- 9090 of

proved reserves

41 % of total ultimate
reserves, including
20 billion barrels

already discovered

zoo Meter Isobath Limit

200 Naut.icaJ
Mile Limit

3000 Meter Isobath Limit

68% of total ultimate
resources including
167.5 billion barrels
proved (almost all
reserves discovered
to date)

32S1, of total ultimate
resources, including
some reserves discovered
to daie, near term
prospects on oute!' shelf
and upper slope

87% of total ultimate

13% of toial ultimate
resource) long term
prospect in continental

resources including
all of proved reserves
and most immediate
prospects

rise

93% of total ultimate

7% of total ultimate

resource, including
all proved reserves
and immediate prospects

resources, some long-term
prospects in "continental
rise and deeper parts of
Rmall ocean basins
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present, and the potential shortages and high prices of petroleum
from land-based sources have heightened interest in these oceanbased resources. The off-shore hydrocarbon resource is estimated at
approximately 2272 billion barrels." Current world production is approximately 50-60 million barrels/day, or 20 billion barrels/year."
Current exploration of both the continental margin and the deep
seabed has also shown that many minerals, such as manganese,
nickel, copper, and cobalt are found in concentrated degrees in nodules lying on the deep seabed at depths of 3,000 meters isobath or
more, although there is little evidence of the existence of such nodules
on the continental shelf, slope, or rise."
These, then, are the very substantial stakes. Already in the pest
two decades, first unilaterally, through the Truman Proclamation on
the Continental Shelf'" and, subsequently, through the 1958 Convention, the international community has surrendered to national jurisdiction those areas between tho traditional 3-mile limit and the 200meter isobath boundary. In this area are contained the greatest
known mineral and petroleum resources of the seabed and subsoil.
Will the international community now agree to a further give-away
of most of the earth's remaining non-renewable resources currently
still in the res communis? Or will the opportunity for a general reordering be used to establish a more soundly equitable system in which
coastal states are allowed to exercise the jurisdictional control made
----"'--,-,---

Source:

Economic Significance, in terms of SeuMBed .fl..fineral Resource,s, of Variau....;
Limits Proposed for National Jurisd,:ction, REPORT OF THE SECRETARY~
GENERAL TO THE COM!>flSSlON ON THE PUCEFUL USES OF THE SEABED AND THE
OCEM>l FLOOR BEYOND THE LIMITS OF NATIONAL JURISDICTlON.

U.N. Doc.

A/AC,I38/87 (1973],
Hydrocarbons are generally thought to be most prevalent 011 the shelf and upper
slope, with lesser quantities on the lower slope and continental rise, Almost no deposits
are thought to occur on the abyssal plains, ranging in depth from 5,000 to 7,000 meters,
The deep-sea trenches may contain deposits, although at B-uch depths that recovery is
almost an impossibility" Favorable geographic conditions, induding the deposition of
sediments and reservoir rocks and possible structural and stratigraphic traps) are also
essenUaI to the accumulation of hydrocarbon deposits, ld, at 12~13.
Whereas, the manganese nodules occur relatively widely on the sea~bed, most
depo.sits occur below deep water and at substantial distances from the continents,
whc!'c sedimentat.ion rates are very low. ld. at 18.
See JONES, supra note 24, at- 70·71 (19'72),
27. Economic Signili-cance; supra not.e 6, Table 1 at. 14.
28, These afe approximate figures based upon past production and predicted
increases in production. ld, at, 9: ROYAL DUTCH/SHELL GROUP OF COMPANlir.S, INFOR.\{A~
TION HANDBOOK 1973-74 60 (19'13),
29. Economic Sign-i{ican,ce, supra note 6, at 18~20; JONES, supra note 24, at 70,
Some nodules have been found in shaHow water, although these deposits are not
considered of mineable quality or quantity, Economic Significance, supra note 6, at
20,
30. Friedmann, The Law of the Sea: Past, Present and Future, in THE FATE OF
THE OCEANS 101 (J, Logue ed, 19(2), For a text ohh. Proclamation, see Proclamation
?-lo, 2667, 3 C,F,R, 67 (1945·1948 Camp.),
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inevitable by geography, but as trustees for mankind rather than as
windfall exploiters?
Proposals that seek to operationalize the equitable option all
turn on a regional or international system of sharing, and envision an
allocation either of actual operating rights or ofrevenu8s derived from
operations. All proposals distinguish between application of equitable sharing in (1) a limited area seaward of the existing limits of
national jurisdiction, and (2) the rest of the high seas. In the latter
area, all jurisdiction would vest in an international authority and all
revenues earned would be subject to redistribution in accordance
with an equitable formula based on need. In the former, either jurisdiction and the right to mine would be shared between the coastal
state and a regional or international authority, or else the revenues
realized by the coastal states from operations in the area would be
shared.

In.

CALCULATING THE FISCAL BASIS FOR AN EQlJITABLE REGI:dE

Revenue sharing, rather than a division of jurisdiction and multiplicity of operating authorities, has the advantage of simplicity and
acceptability to coastal states. In practice, there are a number of
bases for ealculating the share of revenues derived from the area to
be allocated to the regional or international authority;
(1) a quantum tax. In the case of oil, sueh a tax would be based
on a percentage of value per barrel as set by international agreement!' Gas would be assessed at 6,000 cubic feet per barrel equivalent.

- - - .......

--.~.--

...

31. One problem would be w ascertain the "internationally agreed price" for the
products. This could be accomplished by an agreed upon panel of economic experts
setting & uniform price level for crude petroleum products- on a world market, and then
setting a percent.age tax, However! due to the energy crisis and the revised price
schedules of Canada and the OPEC countries, the price of crude oil and natural gas
has rapidly increased since early 1913, As an example of this increase, note the follow·
ing tables entered into the Congressional Record by Senator Chiles (D. Fla.):
Table I-Canadian Oil Prices in Chicago-Alberta Crude (Pembina)
Date

Wellhead Price

Transport Cost

1/1/73
9/1/73
12/1/73
1/1/74

2.96
3.81
3.81
3.81
3.81

0.45
0.45
0.45
0.45

1/11/74

0.45

Export Tax

Total
3.41
4.66
6.16

0

AD
L90

6,46

2.20
6.40

10.66

Table 2-- Venezuelan and Arab Oil Prices [per barrell
Date

Venezuelan crude.
35 gravity

Arab light crude,

8131/70

2.34

1/1(13

4.63

12/1!7a

8.00

1.80
3.07
11.65

Source:

34 gravity

120 CONG, REC. 8592 (daily ed. Jan. 29, 1974).
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to pay became the quant.um of need, would provide an equitable
sliding scale for determining the proportion of the international fund
to be'distributed to each participant.
Another equitable formula is that currently employed by the
U.N. Development Program."" This formula would allocate the reve·
nue shares by targeting amounts that each country should receive on
the basis of need and a professional assessment of its program of
development. Instead of using an automatic sliding scale, this approach substitutes country·by-country analysis of development prob·
lems and focuses on the specific needs of each economy.
A third approach would establish an organic process of decision·
making by an assembly of participating states. Such an assembly, as
well as an international secretariat, would be needed not only for
purposes of budgeting revenues, but also in order to administBr the
areas of the high seas which are the outward zone beyond the proposed 200·mile limit. In this area t.he international authority would
be "sovereign" for purposes of licensing mining, or operating its own
mining enterprise, as well as for making all laws applicable to the
sea bed and subsoil. (This leaves aside, as beyond the scope of this
essay, other roles pertaining to pollution control, freedom of naviga·
tion, etc., to which such an Authority might be assigned.)
In addition, as the revenues generated by the operations of the
Authority increase, it might absorb the burden of supplying, administering and assisting in the technical implementation of international
assistance programs which are currently operated on a bilateral
basis."' If, as seems well within the realm of present contemplation,
the international Authority could expect to realize an annual redistri·
butive pool equivalent to 10 billion dollars at present value, the entire
bilateral aid program could be subsumed. While this money
would-and should-continue to come out of the purses of the well·
to-do and go into the world's emptier pockets, the resultant redistri·
butive scheme would have important advantages over the present
bilateral aid arrangements. In particular, the system would he less
vulnerable to the donor state's internal political vagaries, since no
legislative appropriations would be involved. A multilateral syst.em
would be less marred by the external political pressures a donor
brings to bear on recipients. Most important, once a steady source of
income is established to finance development projects, middle and
long·range development planning could, at last, become an international reality.
36. 17 U.N. D.P./26 (197:)).
37. This would not be an AID program, but instead have no strings attached and
be aimed simply at bringing out national expertise in certain skills and professions.
See Pardo, The Law of the Sea- The United Nations and Ocean Afa_nagement,
PROCEEDINGS, supra, note 25, at '2S.
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SEA REGIME
There is much in this proposal to commend it to the government
and people of the United States and, indeed, something akin to it
remains an important ingredient in the U.S. proposals for the law of
the sea.'" Among the advantages are the following:
(1) it would avoid the potential conflict of a wide-open "race
for ocean space";
(2) it would multilateralize the giving of aid,. ensuring that
other developed and rapidly developing states contributed their fair
share alongside the United States, Canada and the Western Europeans;
(3) it would establish an international administration capable
of forming the self-supporting, independent nucleus of an international regime to protect the freedom of the high seas beyond national
jurisdiction.
Unfortunately, there are signs that the U.S. position in support
of revenue sharing is being eroded by forces abroad, as well as in the
executive branch, and in Congress.
Among the states that might be expected to benefit most from
revenue sbaring-the landlocked, other geographically disadvantaged, and even underdeveloped countries with substantial coastlines
(all of which would expect to get back more than they contributed to
an international authority) - there has been little inclination to
embrace the American proposal. In part, this is precisely because it
is the American proposal. However, this relucantce also reflects to a
large extent, an understanding that the U.S. revenue-sharing proposal is linked with other less acceptable measures intended further
to reduce the jurisdiction of coastal states in favor of international
jurisdiction over pollution, navigation, and investment disputes. Divorced from these other considerations, the revenue-sharing proposal
would probably enlist far wider support.
This is not to say that other U.S. proposals may not also be
important and worth pursuing, from the American policy perspective. At least the proposal relating to free rights of passage through
international waterways stands a relatively good chance of being supported by many other states on the basis of their own navigational
self-interest. The revenue-sharing proposal, however, would benefit
from being unencumbered by the freight of a "package deal." It
ADVANTAGES AND POLITJCS OF AN EQUITABLE

38. See Draft V.N. Convention. supra note 9. For additional material on the draft
seabed treaty, see Knight. The Draft United Natl:ons Convention on the International
Seabed Area, Background, Description and Some Preliminary Thoughts. B SAN DIEGO
L. REV, 259 (1971). For an account of events concerning U.S. policy since the proposal
was submitted, see Hollick, Seabeds Make Strange PoUtics, 9 FOREIGN POLICY 148
(1972.73), and Hollick. United States Oceans Politics,lO SAN DIEGO L. R>;v. 467 (1973).
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supply 7.9 percent of the cobalt, 2 percent of the manganese, 1.3
percent of the nickel and .13 percent of the copper needed for global
industry by 1980."
While the Department of the Interior has stated that no legislation is in any way necessary to allow U.S. companies to conduct
exploitation on the deep seabed," the industry is anxious to secure
governmental guarantees on the integrity of its investment. Such a
guaranty program would come close to committh""lg the United States
to facilitating actions by U.S. firms that are incompatible with the
international law the U.S. wants to see established and, arguably,
even with existing international laws.
While nominally subservient to a future regime that might
emerge from present international negotiations, the bill imposes an
obligation on the U.S. to negotiate with other states for recognition
of the "grandfather" rights granted under the Act, something the
State Department knows it could not succeed in obtaining." Section
10 (a) does make licenses issued under the proposed Act subject to a
future international regime, but only if "such regime fully recognizes
and protects the exclusive rights of each licensee to develop" its licensed area. This would be quite difficult to accomplish. Failing tha.t,
the legislation mandates full restitution to the participating corporations for lost investment in areas not internationally recognized to be
open to unilateral C.S. development. 54 Obviously, the legislation, if
passed, would place the U.S. hopelessly at cross-purposes with any
conceivable international regime. (Another, even worse. pending
piece of legislation would unilaterally extend Cnited States exclusive
fishing jurisdiction from the present 9 nautical miles beyond our 3mile territorial sea to a 200-mile zone.")
---

- - - .....- - - -

---

.-~.-

Corp., Ocean Resources, Inc., International ::>lickel Co. (Canacia), Sumit.omo
GroupfMITI (.Japani, AMR: Metallgeselischaft/PreuBsag/Salzgitter (West Germani.
CNEXO·Societe Le Nickel (France). A. Rothstein & R. Kaufman, The Approaching
Maturity of Deep Ocean Mining-The Pace Quickens, in Hearings on S. 1134, supra
note 49. at 214.
51. Report of the Comm. on the Peaceful Uses of the Sea-Bed and the Ocean Floor
Beyond t.he Limits of National .Jurisdiction, 27 U.N. GAOR Supp. 21, at 125, U.N.
Doc. N8721 (1972) [hereinafter cited as Rqortj.
52. Statement. of L-eigh Ratiner, Director; Office of Ocean Resources, Dept. of the
Interior, Hearinp on Law of the Sea Before the Subcomm. on Oceans and Atmosphere
the Senate Comm. on Commerce. 92d Cong., 2d SOS8 .• at 24 (1972) [hereinafter
dted as LaU! of the Sea Hean:ngJ,
5:3, Sec. 10, entitled "Investment Protection,)! subjects licenses issued thereunder
to a future international seabed regime provided "that the United States fully reim·
bUTSet; the licensee fnr any loss of investment . . . ," The section further puts the U.S.
government in the role of insuring (for an unspecified premium) the licensees against
any loss due to (a) interference with the leased tract's development or (b) any unau~
thorized recovery of hard minerals.
54. Hearings on S Res. 82 Bejor. the Senate Foreign Relations Comm .• 93d
Cong., 1st Sess .• at 50 (1973).
55. S. 1988, S3d Cong .. 1st Sess. (l973). referred to the Committee on Commerce.
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Unilateral action by the G.S. will inevitably sink the prospects
of a successful international regime's emerging from the international
negotiations. Hearings on Senate Resolution 82," which endorsed the
objectives envisioned by President Nixon's ocean policy statement of
May 23, 1970, were held on June 19, 1973." The Department of State
representative, referring specifically to R.R. 9 and S. 1988 stated that
their passage "would have potentially disastrous effects on the possi.
bility of achieving a success at the Law of the Sea Conference."" His
reasoning was clear: "foreign countries that have been round:y criticized-and I feel justly so-by the Gnited States for unilaterally
extending their jurisdiction to the detriment, not only of the U.S, hut
ofthe international community generally, would believe and feel that
tbe U.S. [in passing H.R. 9 or S. 1988] would be doing exactly that
for which other countries have been criticized,""
Representative Donald Fraser, a Congressional participant in the
Gnited States delegation to the U.N., took part in floor debate over
The interim Fisheries Zone Extension and lwanagement Act of 1973 (S. 1988) applies
solelY to anadromous species, e.g., sa!mon (Sec. 4(a)). It also strongly exhort-s the
Secretary of St.ate to initiate and conclude int.ernational treaties to promot-e and can·
serv~ coa!5tal flshing (Sec. 5}. The Act shaH "cease to be in effect on the date the Law
of t.he Sea Treaty or Treaties now being developed regarding fisheries juri!-ldiction and
conservation shall enter into force." (Sec. 10) The treaty language is, however, purely
hortatory.
\Vhile 12 nations now claim 200~mile fishing zones (Argentina, Brazil, Chile, Costa
Rica, Ecuador, gl Salvador, Republic of Korea, Nicaragua, Panama, Peru, Sierra
Leone, and Uruguay: International Boundary Study, Limits in the Sea.'", National
Claims to ~Maritime Jurisdictfon Ser. A, Pub. No. 36 (1972) (with corrections to
March. 1972) issued by the Geographer, U.s. Department of State, reprinted in Law
.0/ the Sea Hearing, ",upra note 52, at 71-72), the vast_majority of coastal states do
adhere to a 12~mije limit, Id. The present United States fisheries policy utilizes a
species approach with preferential rights for the coastal ,tates (see t'nij,ed Stal£S of
America: Revised Draft Fisheries Article, U,N. Doc. A/AC.138/SC.l1IL.9, reprinted in
Report, supra note 51, at 175), S, 1988, in contrast, establishes an exclusive coastal
state jurisdictional belt for anadromous species. It is hardly sound policy for the U.S.
to espouse contradictory solutions to the fisheries problem. The distinction between
preferential and exclusive coastal rights is significant. Under the latter, tbe U.S. long·
distance fishing fleets (comprising 20 percent of the U.S. fishing industry) would be
hampered by the almost certaln retaliation by virtually every other coastal nation. In
1972 the fish and shellfish landed by C.S. fishing cmft in international waters off
forejgn 8hores were valued at $155,723,000. The total U.S. catch was valued at
$765,500,000. Herlring on S, Res. 82 Before the Subcomm, on Oceans and Int'l. Envi~
ronrnent of the Sena~(' Foreign l?elatj:ons Comm., 93d Cang,: 1st Sess' f at 29 (!S73);
[hereinafter Hearings on S. Res. 82],
56. S. Res. 82, 93d Con •.• 1st Se8s., adopted unanimously July 9, 1973, 119 CONGo
REG. S 12B10 (daily ed. July 9, 1973).
57, Hearings on 8. Res. 82, supra note 55.
58. [d. at 23-24.
59. [d. nt 24.
j
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H.Res. 330,'0 the House counterpart of S. 82. On April 2, 1973, he
asked:
Well, the United States could unilaterally 8ssertjurisdiction to 200 miles
or to a 200-meter depth or to 1.000 or to 10.000 miles. but do we want
to'? We could make the assertion, but if we did it unilateraHy, this would
provide a source of conflict with other nations which would take the
position that this is not an accepted international standard. \Ve have
criticized other nations for making unilateral claims to vast areas of the
international ocean, and we have steadfastly refused-to recognize such
unilateral claims. beHeving such matters are properly a subject for internationa! agreement in precisely the kind of forum which we have in the
forthcoming law of the sea conference.O '

The Administration continues to resist unilateral congressional
action and, instead, has asked Congress to give U.S. negotiators until
1975 to work out an acceptable international ocean regime."
Nevertheless, congressional hearings have already been held on H.R.
9," and the Administration is preparing its own version of a seabed
mining act should treaty talks stall."
More ominously, the Administration has begun its own program
of unilateral encroachment on the seabed despite its opposition to
H.R. 9 and S. 1988. On July 3, 1973, the Department of the Interior
began issuing oil and gas leases for portions of the outer continental
shelf up to a SOO-meter depth, pursuant to the procedures and openended authority contained in the Outer Continental Shelf Lands Act.
Accompanying the July 3rd announcement was a caveat which
stated: "Nothing contained in this call for nominations or in the
issuance of new leasing maps should be interpreted as being inconsistent with the President's Oceans Policy Statement of May 23,
1970, relating to offshore development beyond the 200 meter depth
contour. Leases ultimately issued beyond 200 meters will be subject
to the international regime to be agreed upon. "65 That caveat has
been superseded by the Interior Department's recent unexplained-and unwarranted-conclusion that "it will not be necessary
to insert any additional provisions in leases to be issued beyond the
200 meter isobath to comply with the President's Oceans Policy and
to accomodate the international negotiations now in progress regard60. RR. Res. 330, S3d Cong" 1st Sess., adopted by a vote of 303 yeas, 52 nays,
78 not voting, April 2,1973,119 CONGo REC. H 2310 (daily ed. April 2. 1973).
61. 119 CONGo REo. H 2312 (daily ed. April 2, 1973).
62. Letter from Charle, N. Brower, Acting Legal Adviser and Acting Chairman,
Inter-Agency Task Force on the Law of the Sea to Sen. Henry M. ,Jackson, eh" Insular
Affairs Subcomm. of the Senate Comm. on the Interior. March 1, 1973. in Hearings
on. S. 1134. supra nOI" 49. at 15 [hereinaft.er cited as Letter from Brower to Jackson).
63. Hearings on S. 1134, supra note 49.
64. Letter from Brower to Jackson, supra note 62,
65. 38 FED. R,'G. 9839 (1973); 38 FFill. REG. 17743 (1973); similar caveat in 38 FEll.
REG. 27307 (1973).
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ing the law of the sea."" The Council on Environmental Quality has
recently given qualified approval to deep-sea oil drilling on the outer
continental shelf,07 indirectly endorsing operations further out than
50 miles by stressing the relatively lower environmental risk of such
far-out drilling to the shorelands." Although estimates of the reserves
of petroleum to be found on the U.S. outer shelf have fluctuated
widely, even within the past year, there is little doubt that whatever
there is will not much longer go untapped.
The analysis means that if the international community is to
benefit from petroleum resources lying even as much as 300 miles off
the U.S. Atlantic coast, on the outer continental shelf or slope, it will
only be because Caracas or its successor meetings will have produced
a generally acceptable package of agreements establishing an international regime and operationalizing a system of revenue sharing,
VI. HOLDING THE LINE AGAINST THE UNILATERALIST OPTION
As yet, the United States remains committed to a multilateral
revenue-sharing plan for the windfall of scarce resources that lie beyond the present reach of national jurisdiction. Revenue sharing is
the fourth of the five principles pertaining to coastal areas promulgated by the U.S. delegation at the Seabed Committee.'o On August
10, 1972, the U.S. representative to this committee, noting his "conclusion from previous exploitation patterns that a significant portion
of the total international revenues will come from the continental
margin off the United States in early years,"71 nevertheless stated
that
rw]e continue to believe that the equitable distribution of benefits from
the seabeds can best be assured if treaty standards provide for sharing
some of the revenues from continental margin minerals with the international community, particularly for the benefit of developing countries. 12

The Draft Articles on the Coastal Seabed Economic Area submitted by the U.S. on July 18, 1973, provided in Article 2, sec. (3):
"the coastal state shall make available in accordance with the
provisions of Article __ , such share of revenues in respect of mineral
resources exploitation from such part of the Coastal Seabed Eco66. 38 FED. REG. 30457 (1973).
67. N.Y. Times, March 23, 1974, at 1, col. 6.

68. Id. at col. 7.
69. Almost 50 billion barrels were reported in the autumn of 1973, but a revised
estimate of less than half that amount was issued by the U.S. Geological Survey in
the spring of 1974. Id.
70. The U.S. delegation to the Seabed Committee has repeatedly restated its
posit.ion. See for example, Statement by Han. John R. Stevenson to t.he U.N. Seabed
Committee, Aug. 10, 1972, reprinted in Law 0/ the Sea Hearing, supra note 52, at 53.
71. Id.
72. Id.
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nomic Area as is specified in that Article."" The statement accompanying the Draft Articles noted that "[rjevenue sharing is, in our
view, an important element in an overall comprehensive settlement
of the law of the sea issues which. . . could have specific application
to resolving the issue of the outer limit of coastal state resource jurisdiction."" Remarking that few nations had spoken in favor ofrevenue
sharing, the U.S. delegation concluded that perhaps no real discussion of revenue sharing was possible until other .nations "have some
better idea of the role which revenue sharing will play in an overall
political settlement,"" i.e., until other countries recognize that revenue sharing by the U.S. is a quid pro quo for their accepting certain
positions advocated by the United States. In addition to the suggested standards for coastal areas," the U.S. seeks the protection of
scientific research," the conservation and protection of fish stocks,'~
and the freedom of transit through straits." It is these additional
caveats to the revenue-sharing proposal which have caused other
states to fail to "rise to the bait."
Yet it is handsome bait. While the U.S. is on record as favoring
the sharing of a substantial portion of the revenues it receives from
exploitation in depths greater than 200 meters," there may even be
more to sweeten the poL Washington has deliberately left open the
possibility of sharing revenues from exploitation in the closer-in area
between the outer limit of national sovereignty (probably now to be
set at 12 miles) and the end of the 2oo-meter isobath.'! The State
Department's proposal seems to hint that even in this area, which the
Continental Shelf Convention has already placed firmly in national
73. United States of America: Draft Articles for a Chapter on the Rights and
Duties ofSt.tes in the Coastal Seabed Economic Area, U.N. Doc. A/AC.138/SC.ITIL.35
(1973),

74. Statement by Hon, John R Stevenson to Subcomm. II of the U.~. Seabed
Committee, ,luly 18, 1973.
75. ld
76. See note 73 supra.
77. See the Draft Articles for a Chapter on Marine Scientific Research and the
accompanying Statement by Ambassador J\,fcKeman, Alternative U ,8. Rep. to the
U.~. Seabed Comm., submitted to Subcomm. III on July 20, 1973.
78. See note 55 supra,
79. U.S. Draft Articles on the Breadth of the Territorial Sea, Straits and Fisheries,
submitted to Subcomm. !I of the U.N. Seabed Comm., U.N. Doc. A/AC.138!S,C.llJ
1.40 reprinted in Report of the Seabed Comm .. 26 U.N. GAOR Supp. 21, U.N. Doc.
Ai8421 (1971).

80. Articles 5 and 29, \],8. Draft Convention, supra note 9,
8L Statement by Ambassador Stevenson, supra note 74, at 4. U[Wje recognize
that allowance may have to be made for the fact that the Geneva Convention on the
Continental Shelf already provides coastal States with the sovereign right to explure
and exploit the resources of the shelf to the depth of 200 meters with a somewhat
different, and in our view, less satisfactory, provision for the protection of other inter~
ests in. and uses of. the area t.han is provided in our draft article-so
, Hence, there
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hands for purposes of resource exploitation, at least some types of
international jurisdiction and revenue sharing might be acceptable in
the context of a comprehensive new agreement.
But such agreements are some time off, and are only likely to
result from some loosening up of the U.S, "package," If revenue
sharing, the application of equitable principles to the new territories
beneath the sea being opened up by technology, is wortb doing at all,
then it is intrinsically valuable whether or not the final sea law agreement includes other objectives of U ,S, policy, If the effect of revenue
sharing is, at last. to place international development assistance on
a sounder basis than the present system of "give-what-you-can" hatpassing, then that objective ought not to be lost by being encumbered
with other, quite unrelated objectives that make it unacceptable to
the very countries that are the potential beneficiaries of a sound
system of sharing.
Meanwhile, however, the U.S. may soon lose the capability to
negotiate for any system of equitable distribution of ocean exploitation because of the momentum of the unilateralists within the country and abroad. The best way to counter the unilateralists' thrust
towards a "grab-what-you-can" system may be for the U.S. to take
the initiative by instituting, unilaterally, an interim system of equitable benefit-sharing, The operation of this system should, of course,
be limited to those areas which, by existing international law, are
clearly within the jurisdiction of' the United States or which are
within the 200-mile economic "trusteeship" zone which has a preponderant measure of state support. Acting alone, the U.S. could establish the concept of revenue sharing by unilaterally creating a trust
fund into which would be placed twenty percent of the assessed value
of minerals generated by exploitation off the U .8. shores beyond the
territorial sea. In other words, for each barrel of oil or cubic foot of
gas extracted from the seabed beyond 12 miles from shore, a certain
percentage of the value could be set aside in a government trust fund.
To encourage exploration, the government could permit selective,
temporary price differentials or tax credits.
The statute under which oil and gas leases are now issued for
seabed beyond our territorial sea is the Outer Continental Shelf
Lands Act of 1953." This act can be amended to:
(1) create a trust fund to expire at the enactment of a suitable
int.ernational regime or at the end of a specified renewal term,
e.g., 5 years.
_.. _ - - - - - -

may be some sLftr.e-s which will nOl \\1sh to subject the area bet.ween 12 miles and 200
meters to a new lega: regime, or they may object to the appliclltion~ in that area of
one or more o!' the inlernational standards we propose-for example, revenue shar·
ing., . \\'e welcome active consultation wir:h other delegations on this question."
82. See note 4G supra,
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(2) direct the Secretary of the Interior to collect and place into
such fund a specified portion of the gross revenues generated by
exploitation of the seabed beyond 12 miles from shore."
(3) direct the Secretary of the Treasury to allow the affected
companies tax credit for those monies paid to the Secretary of
the Interior under (2l.
A proposed amendment to that effect is included below."
It is perhaps instructive to compare our proposal with the Bug8.3. The four methods for determining the amount of tax due have been discussed
previously, see text accompanying notes 31·34, supra. Although the U.S. could adopt
any of the alternatives, the course best suited for eventual adoption by the interna~
tional community j;;:. a percentage tax of a posted price per barrel.
84. Proposed Amendments:
"Be it enacted hy the Senate and House of Representatives of the IJnited States
of America in Congref's assembled. These amendments to the Outer Continental Shelf
Lands Act may be cited as the International Equitable Sharing of Revenues Act.
Section 2, When llsed in this Act (a) The term 'Commercially extracting party' means any person
Hcensed by the Secretary of the Interior to engage in the recovery
of minerals on the outer cont.inental shelf at D. substantial rate of
production (without regard to profit or 10ss:1 for the purpose of
marketing or commercial use and does not include recovery for any
other purpose such as sampling, experimenting in recovery meth~
ods, or testing equipment or plant. for recovery or t.reatment of
minerals,
(b) The tenn 'gross revenue' means all revenues actually received
by a commercially extracting party in u fair market sale of the
unimproved minerals recovered from the outer continental shelf or,
if no sllch fair market sale oCCUr&, the fair market. value as determined by the Secretary of the Interior, of the unimproved mineraL~
recovered from the outer continental shelf by the commercially
extra ctin g party.
(c) The term 'personl means any government or unit thereof and
any juridica1 or natuml person.
Section 3. There is hereby established in the (;.S. Treasury an Interna·
tional Revenue Sharing Fund. The Secretary of the Interior shall colieel
from each commercially extracting party and deposit into this fund each
year an amount" equal to 20 per centum of the gross revenues of each
commerciaHy extracting party attributable to the recovery of minerals
located on a portion of the outer continenta, shelf whose water depth does
not exceed 200 meters. The Secretary of the Interior shall also coHedfrom
each commercially extracting party and deposit into this fund each year
an amount equal to 35 per centum of the gross revenues of each commercially extracting party attributable to the recovery of minerals located on
a portion of the continental shelf whose water depth does exceed 200
meters,
(b) These amendments shall apply to any lease heretofore issued
under the Out,;r Continental Shelf Lands Act. The Secretary of the Inte·
rior shall ascertain the depth position of each lease iS$ued heretofore
under that. Act and so notify each leaseholder. The Secretary of the lnte·
r:or shall include notification of depth position in each lease i$sued hence~
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gested escrow fund contained \llithin R.R. 9." This rather vague escrow fund, into which the U.S. Government would deposit an unstated percentage of the licensing and taxing revenues it receives
forth under the Outer Continental Shelf Lands Act.
(c) From time tn time the Secretary of the Treasury shall report in
the Federal Register on the amount contained in the fund.
Section 4. The fund shall continue until the President of the United
States affirms tn the Secretary of the Treasury that the international
community has reached general agreement on a regime for the oceans or
until five years from the date of this enactment. whichever occurs earlier,
provided, however, that this act may he extended by appropriate Congressional Act.
(b) If this fund terminates upon atfinnation by the President of the
United States that the international community has reached general
agreement on a regime for the oceans, the monies in the fund shall be paid
ovor by the Secretary of the Treasury to the internat.ional body charged
with administering the- international ocean regime or, if the President of
the Unit.ed States shall find that no Huch body exists, directly to those
developing nations that Congress shaH hereafter designate,
(0) If this fund terminat.es in the ebsence of an appropriate internationa! regime after the passage of five years from the date of thiH enactment. the monies therein shall be treated by the Secretary of the Treasury as generai revenues,
Section 5. The Secretary of the Treasury shall allow to each comrnerciaHy
extracting party an income tax credit in an amount equal to any monies
collected by the Secretary of the Interior pursuant to Section 3 of this Act.
Section 6. Nothing contained in this Act shall he int"rpreted as an extension by the United States of jurisdiction over the continental shelf or the
high sees."
For a useful precedent to this proposal, see the Alaska ~ative Claims Settlement Act~
4311.S.C. §§ 1601·1624. lill Alaskan Natives Fund is created, §1605, and, inter alia, a
specific percentage of the gross value of the minerals th~re8fter produced or removed
from certain lands is placed therein, §1608(h) and (c). The provisions for this Fund
are not applicable to the Outer Continental Shelf (~1608 (i)).
85. H.R, 9. 93rd Cong., 1st Sess. §H (1973) which provides:
ESCROW FUND
SEC. 9. A fund shell be established for essistance, as Congress mey
hereafter direct, to develop reciprocating States. The United States shan
deposit in this fund each year an amount equivalent to~ *per centum of
all license fees collected during that year by the United States pursuant
to section 5(n) and an amount equivalent to~*per centum of all income
tax revenues derived by the Cnited States which are directly attributable
to recovery of hard minerals from the deep seabed pursuant to licenses
issued under this Act: Provided, That the amount deposited by the
United States per license issued and per unreiinquished square kilometer
under license shall not exceed the amount contributed for assistance to
developing reciprocating: States by other licensing reciprocating States
{except developing States) per license issued by them and per unre1in~
qwshed square kilometer licensed by them. For the purposes of this sec~
tion. "developing reciprocating State" means a reciprocating State desig~
nated by the President. taking into consideration per capita gross na"
tional product and other appropriate criteria.
'An appropriate amount to be determined by the Congress.
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category of norms with an identifiable source and a distinctive function to perform in the international legal order of today's world.
I
Precisely why the source and function of peremptory norms have
gained so little attention is a matter that deserves consideration. The
idea that some norms are "higher" than other norms in the international legal order has enjoyed a considerable revival in recent decades. Many writers believe that peremptory norms are the concrete
form taken by higher law. As a matt€r of definition. peremptory
norms are those which cannot be changed except by norms of a comparable status. All other norms can be changed by subsequent treaty
or customary practice. The difference is such as to encourage the
inference that peremptory norms have their origin in a higher natural
order and that our knowledge of them is received directly. The lawmaking procedures of the community would simply be one available
meam for articulating and formalizing norms whose existence is independent of and antecedent to the perception of their existence.
Given the inherent nature of peremptory norms, their status
would not be affected by imperfect adherence to established lawmaking procedures while they are being articulated. Their emanation
from such forums as the U.N. General Assembly does not circumvent
existing sources of international law or suggest the emergence of a
new source. It merely indicates that the General Assembly is one
likely place for the collective awareness of such norms to be concre·
tized. Even if there is significant resistance in some quarters to the
particular formulation adopted by the community as a whole, such
that the emergence of an ordinary rule of law would be prevented, we
would assume that either the formulation itself is defective or the
capacity of some participants in the legal order to see the higher
quality of such norms is blocked by narrow prejudice. The peremptory norm is not actually prevented from existing because of that
resistance. This line ofreasoning would see any concern for the formal
source of peremptory norms as falsely conceived in its reference to the
sources of ordinary positive norms, and any concern for their material
source as properly a matter of metaphysical rather than legal inquiry.
As in most metaphysical matters, it is impossible to prove that
peremptory norms are not the substance of higher law. The inclination to view them in this manner is understandable in view of recent
history and certainly helps to explain the fascination that the concept
of peremptory norms holds for some scholars. Conversely, it is no
easier to demonstrate that peremptory norms are superior because
they are part of the natural order. However, even in the strictly positivist view, there is nothing in the logic of law or the structure oflegal
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orders to prevent some norms from being given a superior' Catus.' On
the contrary, this is one frequent configuration in a structurally differentiated legal order. Differentiation is an inevitable accompaniment t.o social complexity. It means that norms are divided into
groups that are distinguishable in terms of some attribute, such as
source, scope, conditions of bindingness and validity or, most notably, function.' Structures differentiated by function promote, but by
no means guarantee, improved performance of functions.
Although the identification of peremptory norms of international
law as a distinctive category indicates a differentiated legal order, one
is not forced to conclude on this basis alone that peremptory norms
are superior to ordinary rules. Actually, their differentiated, putatively superior status is not demonstrable by reference to level of
compliance or other empirical criteria. Their status must be inferred
from the stipulation that peremptory norms are not subject to derogation by ordinary norms. This could be a way of classifying peremptory
norms as superior to other norms, but it could also mean that peremptory norms are simply unrelated to other norms. In fact, their
status and substance are in no way dependent on changes in the
su bstance of ordinary rules because they are doing something in the
legal order upon which ordinary rules have littl~ bearing.
On inspection, then, what appears to be a hierarchically arranged legal order could be something quite different, i.e., a legal
order in which different kinds of law seem to be of differing importance because of the functions they perform. Although individual
peremptory norms seem to have a content intrinsically more important t.han ordinary rules, it may actually be that they perform a function more vital to the workings of the legal order than do the overriding number of individual norms not designated as peremptory. If
peremptory norms have nothing to do with ordinary rules in terms of
their operation and yet seem to be superior because of their function,
this is not to say that either kind is more legal in character than the
other. Both kinds of norms are equally legal because they arise from
a legally designated source of international law and are stated as law,
no matter what function they perform in the legal order.
7. Indeed, H. Kelsen has argued the logical necessity of a hierarchical arrangement of positive norms in the international legal order. H. KELSEN, PRINCIPLES OF
INTERNATIONAL LAW 408-38 (1952).

8. According to one authority, "[iJntragroup differentiation represents a division
of the group into subgroups that perform different functions in the group without being
superi,or or inferior to each other. When such subgroups become ranked, as 'superior'
and 'inferior' then intragroup differentiation becomes intragroup stratification." 80rokim, Social Differentia.tion, 14 INTERNATIONAL ENCYCLOPEDIA OF THE SOCIAL SCIENCl<~S
406 (1968).
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Norms in the international legal order can be arranged in different categories to serve different purposes if nation-states, as the
major participants in the order, choose to have it that way. Peremptory norms are one category intended to be set apart from the bulk
of norms making up the legal order. Furthermore, since nation-states
can and do decide what the law shall be, the creation of peremptory
norms is subject to the same rules of lawmaking as any valid norm,
Finally, the process of acquiring legal status is identical to the process
of acquiring a peremptory nature. The two processes may take place
independently, as in cases where long-standing norms become peremptory at a later date, but they operate in the same way. This
means simply that they operate in conformity with the requirements
of one of the several modes in which the international community
creates its norms. In short, peremptory norms, whether in becoming
norms or in becoming peremptory or both, must be considered in
terms of the sources of international law.
II
.For our purposes the most salient feature of perem ptory norms
is their general nature. Their status as general international law is not
a logical necessity so much as a compelling psychological association
of normative superiority with universality.' What is decisive is the
fact that the Vienna Convention OIl the Law of Treaties as well as the
literature treats peremptory norms as general in character. In the
language of Article 53 of the Vienna Convention:
A treaty is void if, at the time of its conciu,,"IioD 1 it conflicts with Ii peremptory norm of general international law. For the purposes of the present
Convention, a peremptory norm of international law is a norm accepted
and recognized by the community of States as a whole as a norm from
which no derogation is permitted and which can be modified only by a
8ubseque!1t norm of genersl international law havbg the same character,N

One of the stock assertions of international law texts is that
general international law has its source in custom, whereas conven9. It is frequently argued (e,g., by Virally, supra nole 4, at 13-17) that peremptory
norms m'..;,st be general because only the international community as a whole can create
nonn::; that are inalterable in the eyes of community members when they are not acting
as a whole, \Vithout altering the logic, the metaphor "international communityH works
to rein:orce- the psychologjcal association.
A further argumen-:::_, exempiEied by Verdross, supra note 6, is to associate peremptory norms with the notion of a public order ort;le international community. \Ve regard
this municipal law analogy as inviting unnecessary criticism of the concept of perempto~'y norms by treating the inte-rnationa~ "legal order as more advanced than it" is, This
waS the nature of G. Schwarzenherger's famous at.tack on peremptory norms, cited and
summar~zed in Ve'!'dross,
10, Convention on the Law of Treaties, done May 22, 1969 l convenient.;y found
in 8 bn'L LEGAL MATERiALS 698 (19691.
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tions yield particular international law, that is, law whose binding
effect is restricted to the parties. Of course, a convention with a great
many parties may well be regarded as expressing rules of general
international law, but what has happened is that the terms of the
convention are co-extensive with customary law. Such law may have
already existed, with the convention merely a declaratory expression
of it, or it may have arisen in response to wide adherence to the
convention and a community-wide appreciation of its salience in the
relations of all states. II
It should also be noted that the source identified in the Statute
of the International Court of Justice as "general principles of law
recognized by civilized nations"" would by definition yield rules of
general international law. Without entering into the perennial doctrinal disputes over general principles as a source of international
law, we might observe that there are very few specific norms actually
attributable to this source and those few seem generally to be
procedural guidelines for international tribunals." As such, it is unlikely that they would be viewed as having a peremptory character.
Insofar as norms relating to the substance of interstate relations may
be identified with general principles of law, the operative source is
likely to be custom, doubtless structured by community responsiveness to the relevant general principles. Certainly in the instance of
peremptory norms customary factors will have been brought to bear
in their formation.
One might conclude, then, that peremptory norms are necessarily customary in character, The fact that those actual norms commonly asserted to be peremptory typically fipd their definitive formulation in the provisions of such conventions as the United Nations
Charter does not mean that those provisions are themselves peremptory. It means only that there exist identical customary norms that
are peremptory. The moment at which such norms come into existence or acquire full cogency is not something that can be determined
by reference either to the convention or the manner of its conclusion.
Thus when we are told that "a new norm of the character of jus cogens
may appear in the form of a treaty or custom, "l4 we would be inclined
to regard this as a convenient shorthand description of a more subtle
process in which the terms of a convention can codify norms that have
11. The relation of ('ollvellrions to customary iaw formation is thoroughly presented 1n Baxter, Treaties and Custom, :29 HAGUE ACADEMY RECUEIL DES COURS 31~
104 (1970); and D'."c\IATO. supra note 5, at 103-66.
12. LC.J. STAT. art. 38.
13. A typical treatment is Virally's in A MANUAL OF PUBtJC INTERN,\TIO:-iAL LAW,
supra note 3, at 143~48,
14, Paul. supra note :, at 42,
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already acquired a peremptory nature or are in the process of doing
so. The process of codification, by focusing community attention on
the importance of the norms in question, may be empirically related
to the process of acquiring cogency, but the two are analytically sepa·
rable.
The principal difficulty with this position arises in connection
with the concluding words of Article 53: " . . . a peremptory norm
. . . can be modified only by a subsequent norm having the same
character." This entirely reasonable proposition indicates that per·
emptory norms are subject to alteration only through the emergence
of new norms with the same overriding character but a different
content." Yet in the instance of norms that emerge by way of custom,
such a development is hardly conceivable. In order for any estab·
lished peremptory norm ever to be changed through subsequent con·
trary practice, there would have to be a full display of cogency in
what is only a nascent, just discernible normative pattern. Without
manifest cogency, legal effect would be denied as a matter of course.
If, nonetheless, the normative pattern persisted and gathered cogency
over time, it would have to be admitted that the prior norm was not
peremptory after all but merely mistaken as such. As one writer put
it: "to change a valid norm of jus cagens by means of a custom seems
to be impossible in most cases, as any act, contrary to jus cagens,
would be incompatible with it and unlawfull [sic].""
On the few occasions in which anyone has addressed this prob·
lem, the proffered solution is simple enough. The International Law
Commission, in its commentary on the draft articles on the law of
treaties, noted that". , . a modification of a rule of jus cagens would
today most probably be effected through a general multilateral treaty
. . . "" Similarly, Paul observed that changing a peremptory norm
"seems to be possible only by a subsequent treaty."" This is, how·
ever, a bogus solution, since conventions do not create peremptory
norms in their own right. If we accept the usual understanding of the
term, "general international law," this conclusion is inescapab~e.
- - . - - - . - - - . - - -...

~-

15. One wr:ter, B.A. Riesenfcld, would disagree. "Certainly a peremptory norm
might be subject tu replareroent. by a non-peremptOI:i norm, The rule accomplishing
this change in status: wouid itself be l1on·perempto!")'. The eS8entia~ question
how
\videspread the international acceptance of sllch a capltis diminu.Jio would have to be."
Editorial Comment, JU8 Disp(Jsitiuum and JUB Cog ens in International Lau:: In L!ght
of the Recent Decision of the German Supreme Constitutional Court. 60 AM. J. INT'L
L. 511, 514 (1966),
16. Paul) supra not,e L at 43.
17. Report of the lr.ternational Law Commi~sion on the Second Part of its Seven~
teenth Session, ,Jal:uary 3"28, 1966, and on its Eighteer.th Session. May 4-July 19) :966,
reprint.ed in 61 Ay,. J. INT'L L. 411 (1967).
18. Paul, supra note 1, at 42,
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This line of reasoning, with its logically unacceptable outcome,
should cau5e us to re-examine the initial premise that custom alone
can yield norms of general international law, There has in fact been
a minor flurry of discussion on this very issue, revolving around the
apparent fact that at least some provisions of some multilateral conventions become general norms very rapidly, even "instantaneously,"
or indeed may be genera! norms from the outset." Calling such norms
customary, as is usually done, distorts the concept of custom almost
beyond recognition, Alternatively, one of the present writers has
argued the conceptual utility of viewing these norms as products of a
new and distinctive source of internationallaw,20
The putative new source is identified with certain outcomes of
community-wide forums like the U ,1\, General ;\ssembly and ad hoc
international conferences called to conclude multilateral conventions, When these outcomes-whether resolutions or convention pro~
visions-are set apart from other outcomes of the same forum by
being formal in language, distinctively labeled or not susceptible to
reservation, and when they are overwhelmingly supported, they reflect an intent of the participants to create direct and immediate
obligations for all members of the community, At a more ahstract
level, we are suggesting that an increasingly complex and institutionalized international system has, or will soon have, both the need and
the means for a more nearly legislative form of law~making than
presently exists.
Two things prevent this new source from becoming a reality:
(1) the resistance displayed by Western statesmen, who see it as a
threat to their historic control over inter~ational law, and (2) its
concomitant lack of expression in a legal vehicle, which would establish its formal validity,'l Western acquiescence would surely result in
-

-----------------------

.. ~ ..

19. Much of this discussion is occasioned by the 1969 judgment and other opinions
of the International Court of Justice in the North Sea Continental Shelf Cases, conveniently found ia 8 I:NT'L LEGAL !'.1ATERIALS 340~433 (1969). In addition to the several
opinions in that case, see Baxter; supra note n, at 57-74; D'AMATO, supra note 5, at
103~12; D'Amato, A1anif'?st Intent and the Generation by Treaty of Customary Rules
of International Law, 64 AM, J. Il\'T'l, L. 892 (1970); Notes & Comments, Further
Thoughts on a New Sauree of Internar;tonal Law; Professor f)'Amaro's "llr1.anifest intent," 65 AM. J. b,'T'L L. 774 (1971),
20, Notes & Cornments, supra note 19, at 776-778,
21. NotE'S & COlnrnents, Professor Falk on the Qua,')i~Legislatlue Competence of
the General /t$semblYl 64 AM. ,1. I::-'-T'L L, 349, 349-55 (1970); D'Amar.o) On Consensus,
8 CANADIAN YEARBOOK INT'L L. 104 (1970]. See also Goldie, The North Sea Corltinental
Shelf Cases-A Ray of Hope for the International Court?, 16 N,y'L. F. 327, 344 (197m
for a critique of the concern for formal validity, as displayed in this essay, and a
brilliant characterization of processes that exceed in density and self-consciousness the
processes whereby practice consolidates into cust.omary law, To Goldie, they yield a
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rapid validation of the new sour Je through expression in a rule arising
from an existing source. Continued resistance of the West makes
validation highly unlikely in the short run, since the embodiment of
a new source in general law implies a supportive consensus that includes all major groups of states. Nonetheless, pressure for legal expression can build up gradually, with the point being conceded piece·
meal by states unwilling to accept it outright. This has always been
the way customary law emerges in situations of mixed or inconsistent
practice and, barring a major change of heart in the West, must be
the specific method by which a rule providing for the formal validity
of a new source will arise. It should be emphasized, however, that it
is a process involving a lengthy, if indeterminate, passage of time.
There are scattered signs of the first tentative movement toward
legal expression of such a new source. Simply in their perception of
it, certain publicists are contributing to that movement. :vI ore importantly, at the public level the International Court of Justice in its
1969 Judgment on the North Sea Continental Shelf Cases gave some
support, however ambiguous, to the idea." Some of the dissenting
opinions in those cases did so less ambiguously." Further, the formu·
lation of Article 53 of the Vienna Convention on the Law of Treaties
can be adduced to support the notion that a new source of general
norms is emerging. The important thing here is that a large number
of states, including many Western states, have joined in an authorita·
tive statement whose terms can be seen to imply the operation of a
new source in what is admittedly a restricted context.24 That context
is of course the production of peremptory norms. While the source of
peremptory norms where none existed previously is not delimited in
this fashion, it seems quite likely that they too will arise from this
new source.
-

..

-'~-~'-.~-~'~~'-~.'~.~'-.----

law different enough from anything we have had until now to be called "internationa.l
common :aw." This of COUl'se

is the law whose source is described here in briefer, more

general terms
22. 8 INT'L LEGAL 1viAnJRIALS 34(\ :373~ 77 (1969), See Notes & Comments, supra
not(> 19. for elaboration.
23. Significantly, these were the opinions of the Socialist ,Judges, Koretsky and
Lachs. 8 INT·L LEGAL 'vlATERlALS 340. 400-03 and 417·21 (l969).
24. R.D. Kearney and D,E. Dalton. from their perspective a, members ofthe U,S.
delegation to the Vienna Conference, have commented that "there was no subst~antial
attack on the concept Of)U.5 cogen5.~' Kearney & Dalton, The Treat)' on Trea6es 64
j

AM, .J. INT'L 1.. 495, 536 (1971).
On the 1'0'1 cali \'ote on art. 53, Canada, Denmark, Federal Republic of Germany,

Greece, Holy See, Italy, Netherlands, Spain, Sweden, and the United States were
among those states voting in favor. AUt'tralia) Belgium, France, Liechtenste~n, Luxemburg, Monaco, and Switzerland voted against. Ireland, New Zealand, Norway, Ponti,
gal, and the United Kingdom abstained, On the roll call vote for the convention as a
whole, only France voted against, while Australia and Switzerland were among nine·
teen nations which abstained. U.K Doc. A/CONF.39/11/Add. 1 (1969).
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More specifically, either new peremptory norms are generated or
existing norms are made peremptory. In either case, that process is
conveniently described as a "source" of international law. Note that
the term "source" refers not simply to the named thing, like custom
or customs, but to a dynamic, if structured, process of law coming
into being through the agency of whatever that thing happens to be.
In the instance at hand, the process is novel and not well·delineated.
To the extent that it exists, it is a new source, one that manifestly
involves an intent of the community, as expressed in a community·
wide forum, to create general norms directly."
III

The concept of peremptory norms originated in the thinking of
Western publicists. Their faith in Western culture and institutions
shaken by the convulsions of recent decades, these individuals were
prompted by a desire to strengthen the international legal order as a
vehicle for justice and order. Yet the concept was embodied in the
Vienna Convention at the insistence of Asian, African, and Latin
American states for altogether different purposes-purposes which
looked to the future rather than the past. Specifically, these states
saw the concept of peremptory norms as both an immediate symbol
and eventual instrumentality for restructuring the international legal
order. 21i
It would be instructive at this point to view peremptory norms
as a subset of "general principles" of international law, which is
something they would seem to be almost as a matter of definition.
25. Editorial Comment, supra note
at 514, may well have come to the same
conclusion about non~perernptory norms that change existing peremptory norms. At
ieast in principie such a change is possible "when there is widespread international
consensus to such a change." Id. Riesenfeld did not elaborate on this suggestive proposition,
26. As early as 1963, comments in the General Assembly's Sixth Committee on
the International Law Commission's draft articles on peremptory norms reveal the
affirmative orientation of Asian, African and Latin American states toward the con~
cept. U.N. Doc. AlCN .4/175. at 267·279 (1963). Socialist stntes also displayed a favorable though more particularized view of the concept. They also saw peremptory norms
as reinforcing the fundamental position of the principles of peaceful coexistence in the
international legal order, because the content of peremptory norms could he ascertained by reference to such principles, known in the context of the United Nations 3::tne prindples of' friendly relations. 1::1 general) VVestern states were much iess enthusiastic about the whole idea of perempwry norms. They tended to view the ILC's
formulation as :lOt legally ope-rationalized, on the grounds that there was neither a
definitive list of perf'mptory norms nor the means for determ1ning when a treaty wu.:;
1!1 confUct \\'ith such norms.
See also the comme:tts of LM. Sinclair, a member of the British delegation t,{,! the
Vienna Confere:tce) to the aame effect. Sinclair, Vier-m.':1 Conference on the Lata of
Treaties, 19 1N'r'L & COMPo L. Q. ,17. 66 (1970).
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Non-Western states have demonstrated an active concern for establishing the importance a'1d defining the content of these general prin·
ciples."' The latter task has proven exceedingly difficult and where
successful has been undertaken at a level of considerable generality.
Inasmuch as general principles are inefficient for identifying individ·
ual instances of deviant behavior, we might conclude that their func·
tion is not specifically constraint·oriented. The major alternative is
that they perform a symbolic function. Concretely, this could mean
that such principles stand as generally understood and accepted
characterizations of the abiding concerns of the international com·
munity. Apparently, general principles perform a service comparable
to myth in any culture. A substantial change in the thematic content
of such symbols signals the emergence of new concerns in the com·
munity including particularly the concerns of its newer, more restless
members.
The ability to shape the content of prevailing symbols is usually
an im portant psychological value in its own right. Beyond that, the
expectations of memhers of the community are continuously being
conditioned by these symbols. Ultimately, control over symbols
yields a cumulatively significant element of control over behavior.
The value in having such control is material as well as psychological.
All this helps to explain why the general principles of interna·
tionallaw have engaged so much interest among non-Western states
in the forum of the General Assembly." Equally, it helps to explain
why peremptory norms, as the paramount category of norms with a
symbolic thrust, have been so important to those same states. Thus
far the relative lack of concern for the content of peremptory norms
indicates that their existence as a category, however devoid of con·
tent, is itself a substantial change in the structure of the international
legal order. Furthermore, non· Western states see themselves as eventually being able to specify the content of peremptory norms along
lines of their choice.
These observations lead to a second general factor in explaining
why non -\Vestern states have become so concerned about perem ptory
norms. These states are deeply resentful of the grip that Western
states have on the content of existing international law through their
27. For elabo7'ution, see On~f, 'The Prindple al NOn.!:nterventiorr, the [)nited Na~
tions. and thr Interneti,anal Systern" 25 INT'L ORG. 209 (1971).
28, An alternative explanation, usually utTered in reference to Latin Americans)
simply assumes that an cllthusi_asm for rhetoric over substance is a cultural artifact,
unre~ated co significant social funcHO;:l or even dysfunctional. For an example, seeDreie:-, The Speno! Nature of l¥estern Hemisphere Expfrience u..:ith Internationai
OrRanization, in INTER.".tt;TlON.t;L ORGANIZATIOK IN THE WESTEHN HE~USPHERE 12 (R,W,
Gregg

(ld.

1968),

1974

PEREMPTORY NORMS

197

control over its traditional sources. Manipulation of symbols will
eventually expedite a change in the content of specific norms, but
non·Western states would like to hurry that proccss. The existence
of a new source, having the attributes discussed in these pages, would
be indispensable for this purpose. The process of renovating the legal
order is further hastened if, instead of changing the content of myriad
existing norms one by one through such a new source, attention were
focused on a smaller number of norms which are designated as per·
emptory and thus central to the emerging legal order. The consequence would be to enormously amplify the amount of change ac·
tually undertaken. Effectively, the designation of some few new
norms as peremptory obviates the need to change everything at once
to accomplish great change. It recognizes that some norms, especially
those called peremptory, are constitutive of the legal order, while the
rest are merely declaratory ofthe effect of the legal order in stipulated
circumstances.2>
Conceived this way, generally stated peremptory norms are simultaneously the decisive symbols of the international legal order
and its constitutive propositions. Moreover, these two roles are pow·
erfully and reciprocally reinforcing. If this is an accurate representation of the situation, then the struggle over peremptory norms first
as a category, and then as items whose content is to be elaborated,
and the emergence of a new source of international law are related
developments which are integral to the future of the international
legal order.
With so much ultimately at stake, it is hard to believe that the
participants in the Vienna Conference never really thought about the
implications of the way they worded Article'53. Obviously, they could
have been careless or simply absorbed in other concerns." At least on
the surface. it does seem to be true that the matt"r was never faced;
one Western spokesman raised a series of unanswered questions
about the source and nature of peremptory norms, only to be com·
pletely ignored in subsequent debate. 31 Yet statesmen are generally
29. The distinction between constitutive and declaratory effects, long familiar in
recognition theory. also brings to mind the work of rVlyres McDougal and associates in
con~ection with constitutive as opposeci to public order decisions. The similarity is
rr:on: appa!'E'nt than rea;. See the succ:nct statement in lVlcDO\~gal, Lasswell, & Reis~
man, Theories about International Law: Prologue to a Configurative Jurispruden.ce, 8
VA .•J. 11'1"1, L. 188, 29 7 (19681.
30. Kearney & Dalton, 5'upra note- 24, tr:ought that "the reai problen wae how w
deflne the tcst for re-cognizing a rde of jus eagen.,." This concern, f:)ctlsed by an
amendment of the U!'lited States, did dominace debate, as Bummarized in id. at 536·
38.
31, M, Bindschedler (Switzerland) asked: "First, how did a new perempt.ory norm
of international law emerge'! Second)y, was a peremptory norm engendered by cuswm,
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careful not to acquire unwanted obligations by being absent-minded.
Alternatively, there may have been a tacit agreement not to raise
these issues, knowing full well what their implications were, because
doing so would merely expose sensitivities unnecessarily. The desired
result may possibly have been to intentionally obscure the intent of
Article 53.
In contrast to the generation of norms through the new source in
question, where intent is decisive, custom as a source is ultimately
dependent on behavior, to which intent is contributory along with
many other factors. Obviously, where intent is clear, its impact is
heightened. Although no such clarity of intent surrounds the drafting
of Article 53, the very act of drafting it in such a way as to imply the
existence of a new source is indicative behavior. It promotes, however
modestly, the emergence of a customary rule expressing that new
source, Much more in the way of germane behavior is required, particularly if the new source is not to be restricted to the narrow domain
of peremptory norms. Some of that behavior may even come in the
form of responses to Article 53 as a significant expression of a new
source, regardless of whether that was even the intention.
by a treaty, or by both? Thirdly, to hecome a peremptory norm, did a rule have to be
accepted by all States of the international community, or only by a majority of those
States, and, in the latter case; by what majority? Fourthly, must a new peremptory
norm contain an express declaration concerning its peremptory character, or did that
character follow from the content of the new norm? Fifthly, was a peremptory norm
valid only for the parties to a treaty or for all States? The Swiss delegation believed
that the former presumption was correct." United Nations Conference on the Law of
Treaties. 22d Plenary Meeting. C.N. Doc. AiCONF.:39/1l/Add. 1 (1969).

