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TRADE ACT OF 1974: NEW REMEDIES AGAINST
UNFAIR TRADE PRACTICES IN INTERNATIONAL TRADE
THOMAS SILBlGER*

1. INTRODUCTION
The Trade Act of 1974 empowers the President, for the first time
in seven years, 1 to negotiate and enter into international trade agreements substantially reducing, and in some cases eliminating entirely,' duty rates on imports into the United States. Negotiations are
to proceed upon a determination by the President that existing duties
or other foreign import restrictions are "unduly burdening and restricting the foreign trade of the United States,"S and that other
purposes of the Act, such as securing for United States commerce
"substantially equivalent competitive opportunities" in foreign trade
are promoted thereby.' Additionally, broad authority is delegat€d to
the President for the purpose of negotiating agreements to "harmonize, reduce or eliminate barriers to international trade," the Congress having specifically determined that such barriers reduce the
growth of foreign markets for U.S. products and prevent open and
nondiscriminatory trade.' A "sector" approach is mandated, with a
negotiating objective of obtaining for appropriate manufacturing
product sectors, and the agricultural sector, competitive opportunities for United States exports to developed countries equivalent to
competitive opportunities afforded in United States markets to the
importation of similar products.'
Private participation in the negotiations is assured at all stages.
An Advisory Committee for Trade Negotiations, including up to 45
representatives of government, labor, industry, agriculture, small
businesses, service industries, retailers, consumer interests, and the
general public is established to provide overall policy advice on any
"Member of the firm Gilbert. Segall &. Young of New York; LL.B., Harvard; B.S.,
Columbia; Fulbright Scholarship at Leiden University in the Netherlands.
1. Trade Act of 1974. 19 U.S.C. § 2101 (1974) [hereinafter cited .s Trade Act].
Presidential authority under the Trade Expansion Act of 1962 expired in 1967.
2. Duties in effect on January 1, 1975 at a rate of 5 percent or less may be
eliminated entirely; those over 5 percent may be reduced by up to 60 percent. Trade
Act § 101(b), 19 U.S.C. § 2111(h) (1974). Provision is also made for negotiating in·
creases, up to 50 percent of the rate set forth in Column 2 of the Tariff Schedules of
the United States, or a rate which is 20 percent ad valorem above such rate, whichever
is higher. Trade Act of 1974 § 101(c), 19 U.S.C. § 2111(c). Trade Act § 109, 19 U.S.C.
§ 2119 set~ forth certain staging requirements.
3. Trade Act § 101(a), 19 U.S.C. § 2111(a)(1974).
4. Trade Act § 2(2:1. 19lJ.S.C. § 2102(2)(1974).
5. Trade Act § 102(a). 19 U.S.C. § 2112(a)(1974).
6. Trade Act § 104(a), 19 U.S.C. § 2114(a)(1974).
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trade agreement affecting duty rates or other trade barriers. Further,
the Trade Act provides that the President shall, on his own initiative,
or at the request of organizations in a particular sector, establish such
industry. labor or agricultural sector advisory committees as he determines to be necessary for any trade negotiations. These latter sector
committees, and general policy advisory committees which may be
established by the President, are to meet before and during any trade
negotiations to provide policy advice on negotiations as well as technical advice and information with respect to particular products, and
to issue formal reports at the conclusion of each trade agreement. The
sector committee reports are to evaluate the equity and reciprocity
of the agreement within their sectors. as a means of enabling Congress to judge whether the negotiation achieved mutual benefits for
the commerce of the United States.'
Prior to entering into any of the foregoing trade agreements, the
President is to seek the advice of the International Trade Commission
(formerly the Tariff Commission), which is to investigate, among
other things, competitive conditions between domestic and foreign
industries producing like articles. Public hearings are mandated for
any interested persons to present their views.'
It is clear, therefore, that, apart from the special provisions of the
Act permitting unilateral duty-free treatment for certain goods from
developing countries,' the focus of the Act is directed toward a new
round of international negotiations aimed at removing impediments
to the free flow of trade. Thus the Act also directs the President to
seek an extensive review of the General Agreement on Tariffs and
Trade (GATT) to establish the principles of an "open, nondiscriminatory and fair world economic system,"" and grants to the President
conditional authority to enter into bilateral agreements extending
nondiscriminatory (most-favored nation) status in the United States
market to the Communist countries whose products do not currently
receive such treatment."
7. Trade Act § 1305, 19 U.S.C. § 2155(1974). STAFFS OF THE HOUSE COMM. ON
FlNANCE AND THE HOUSE COMM. ON WAYS A'''O MEANS, 931<0 CONG, , SUMMARY OF THE
PRoVISIONS OF H.R. 10710 AT 3 (1974) [hereinafter cited as SUMMARyl. Trade agreements for the removal of nontariff barriers must be submitted to Congress at least 90
days before they enter into force, together with any necessary implementing legis Is.tion~ which must be enacted into law before the agreements enter into force, Trade Act
§ 102(d), (e), 19 U.S.C. § 2112(d), (e).
8. Trade Act § 131, 19 U.S.C. § 2191 (1974).
9. Trade Act §§ 501·505, 19 e.S.C. §§ 2461,2465 (1974),
10. Trade Act § 121, 19 U,S.C. § 2131 (1974).
11. Trade Act §§ 401·5, 19 U.S,C. §§ 2431-2435 (1974), Only Yugoslavia and
Poland currently receive such treatment-. SUMMARY, supra note 7, at 17, The first such
agreement was entered into with Rumania on April 24, 1975. 40 Fed.,lwg. 18389.
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However, notwithstanding the focus on an era of free trade
through international cooperation, the Trade Act strengthens provisions available for relief against the flow of imports in three important ways: (1) by authorizing the President to impose temporary
import surcharges to prevent serious balance of payments deficits or
dollar depreciation; 12 (2) by liberalizing present provisions for domestic industry and worker relief caused by increased import competition;" and (3) by broadening the procedural and substantive remedies available to domestic industry against unfair trade practices in
international trade."
This article will examine the scope of the three principal statutory provisions against unfair trade practices affected by enactment
of the Trade Act: (1) the Antidumping Act of 1921,1' which provides
for "dumping duties" to offset the effect of injurious price discrimination by foreign exporters in their sales on the United States market;
(2) Section 337 of the Tariff Act," which permits exclusion of articles
imported under conditions of unfair competition injurious to domestic industry; and (3) the countervailing duty law,17 which provides for
"countervailing duties" to offset benefits accorded to foreign exporters as a result of subsidization of their exports. In each of these areas,
the Trade Act substantially improves the remedies available against
the unfair practices by providing for expedited consideration of complaints, extending judicial review to domestic complainants as well
as importers adversely affected by a determination, and in the case
of the antidumping and countervailing duty laws, expanding the substantive areas of unfair practices against which the relief may be
afforded. I'
II. ANTIDUMPING
The Antidumping Act dates back to 1921 and is geared to attack
the practice of international price discrimination, whereby sales are
made at one price on a foreign market and at a lower price on the
United States market with injury or likely injury to domestic indus--"'--~"'---~----'-

12. Trade Act § 122, 19 C.S.C. § 2132 (1[174).
13. Trade Act, Title II.
14. Trade Act, Title III.
15. 19l'.S.C. §§ 160-71 (1974).
16. 19 U.S.C. § 1:137-13:J7(a)(l974).
17. 19lJ.S.C. § 1303 (1974).
18. The relief against "unfair trade practices" is to be distinguished from the relief
against "injury caused by import competition" which is not "unfair". The uvailability
of such relief was also substantially liberalized by the Trade Act and may take the form

of duty increases. tariff-rate quotas, quantitative restrictions, orderly marketing

re~

strictions, where the imports are shown to be a "substantial cause of serious injury or
the threat thereof' to a domestic industry. Trode Act, Title II; see SUMMARY, supra
note 7, at 7-9.
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try. The initial determination of discrimination requires a finding by
the Secretary of the Treasury that
. . . a class or kind of foreign merchandise is being. or is likely to
be, sold in the United States or elsewhere at less than its fair value . . . "

Upon making such finding. the matter is referred to the Interna·
tional Trade Commission for a determination of
. . . whether an industry in the United States is being or is likely to
be injured) or is prevented from being established. 20

After a period of relative dormancy, the Act has spurred renewed
interest in recent years on the part of domestic industries ranging
from steel and cast iron pipe to ice cream sandwich wafers and in·
stant potato granules. While the entire period from October 1, 1954
to July 31, 1971 spawned only 77 findings of "sales at less than fair
value" referred to the Tariff Commission." there were approximately
65 cases before the Commission in the three year period from July 1,
1971 to June 30, 1974.22 With the advent of improved and expedited
statutory proceedings under the Trade Act, expanded concepts of
"sales at less than fair value", and judicial review of negative injury
determinations by domestic complainants, renewed and continued
activity may be anticipated.
A. Fair Value Determinations
A determination under the Antidumping Act may be initiated,
under present. regulations, either by customs officials on their own
initiative, or by any person outside the Customs Service who commu·
nicates-on behalf of an industry-a complaint to the Commissioner
of Customs, The Trade Act amendments require a determination by
the Secretary, within thirty days after the receipt of information
alleging sales at less than fair value and injury to an industry,
whether to initiate an investigation. An affirmative determination is
to be published in the Federal Register; upon a negative determina·
tion, the inquiry is closed." The concept of "fair value" is undefined,
but the statute requires the Secretary to determine within six months
after notice of initiation of the investigation, whether
19. 19 U.S.C. § 160(8)(1974).
20. Id.
21. C.S. TARIFF COMM'N. INJIJRY DETERMINATIONS UNDER THE ANTIDUMPING Ac:r,
Tariff Comm'n Pub. 451. (6th ed. Dec. 1951).
22, U.S. TARIFF COMM'N, ANNUAL REPORTS (1971.1974).
23. The regulations require. particularly for outside complaints. a fair degree of
substantiation. with respect to value and prices, names of exporters and importers. and
injury. A summary proceeding to determine whether investigation is warranted is
provided, with notice in the Federal Register if the decision is affirmative. 19 C,F.R. §
153.25 et seq. Thus the Act incorporates the bask t€nets oft.he 1972 regulations. adding
the important 30·day deadline. 19 U.S,C, § IS0(b,c).
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. the purchase price is less, or that the exporter'~ sales price is
less or likely to be less, than the foreign market value (or, in the absence
of such value, than the constructed value) , . ,I<

Each of these terms is defined in the statute, and an affirmative
determination is equated to a finding of sales at less than fair value,
requiring further notice in tne Federal Register and reference of the
matter to the Tariff Commission, More significantly, the determination permits the withholding of appraisement-suspending final determination of the amount of duties owed-for a period commencing
up to 120 days before the notice of initiation of the complaint."
The basic statutory concept of sales at less than fair value is a
comparison of the U.S. price of an imported product with the price
of the product in the exporter's home market. The "purchase price"
is basically the price at which the importer buys the merchandise,
adjusted to include costs or charges arising prior to the merchandise
being placed in condition packed for export, and excluding those
arising thereafter. "Exporters sales price" is the price at which the
exporter sells Of agrees to sell in the Vnited States, with various
deductions for costs, such as selling commissions and import duties,
incurred in the United States market. It is employed generally when
the exporter and the importer are related parties. The "foreign market value" is the comparable sales or offering price in the exporter's
home market, or in third country markets if home market sales are
made only in insignificant quantities, "Constructed value" is determined on the basis of cost of materials and fabrication, plus usual
profit and general expenses incurred in producing the merchandise in
the home market. It is used when the home or third country sales are
inadequate or unrepresentative for purposes of comparison with the
sales for exportation to the United States."
While the determination of sales at less than fair value at first
appears to be a simple comparison of two prices, it is complicated by
such factors as non-arm's length sales, sales at differing levels of
distribution in the two markets under consideration, sales in differing
quantities, and sales with differing conditions.
L Multinational Corporation Dumping
The Trade Act adds a new concept of dumping-specifically
aimed at multinational corporations-which was beyond the reach of
the Antidumping Act. The process of comparing home market or
third country sales to those in the United States market, prior to the
24, 19 U,S.c. § 160(b)(1974), Exton.ion to nine months is permitted ifthe Secretary concludes that the determination cannot reasonably be made.
25. 19 U.S,C, § 160(a), (b) (1974).
26. 19 U,S,C, §§ 162-65 (1974),

----------------......
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Trade Act, did not extend to an overview of whether various subsidiaries in different countries were subsidizing, in their home markets,
sales at a low price to the United States. For example, a company or
its subsidiary in country A may be selling at low prices to the Dnited
States, with only insignificant or no sales in its home market, while
factories of the same company or an affiliate which are located in
other countries may be selling primarily in their home markets at
higher prices. The profitahility of the overall operation may be largely
dependent on these home market sales, which effectively subsidize
the low-price export sales to the United States." However, the Antidumping Act was limited in scope to examining the sales of the supplier in country A, either in its home or export market, in determining
whether sales at fair value were taking place.""
The new statute therefore authorizes the Secretary to determine
"foreign market value" by reference to foreign market value at which
the merchandise or similar merchandise is sold in substantial quantities outside the country of exportation, whenever he determines that:
(1) merchandise exported to the United States is heing produced in
facilities which are owned or controlled; directly or indirectlYt by fl per~
son, firm, or corporation which also owns or controls, directly or indi,
reeUy, other facilities for the production of such or similar merchandise
which are located in another country or countries;
(2) the sales of such or similar merchandise by the company con,
cerned in the home market of the exporting country are nonexistent or
inadequate as a basis for comparison with the sales of the merchandise
to the United States; and
(3) the foreign market value of such or similar merchandise produced
in one or more of the facilities outside the country of exportation is higher
than the foreign market value, or. if there is no foreign market value, the
constructed value, of such or similar merfhandise produced in the facili~
ties located in t.he country of exportation, , . n

In making his determination, adjustments are to be made for
differing costs of production in the different countries (including
taxes, labor, materials and overhead), in addition to other cost differences presently authorized. 30
27, TRADE

REFORM Al'f:

OF

1974, REPORT

OF

THE SENATE

COMM, ON FINANCE.

TO-

H.R. J0710, S, Doc No. , Sard Cong" 2d Sess, 17475 (1974) [hereinafter cited as SENATE REpORTj.
28. The SENATE REPORT concludes that all exports of merchandise produced in
country A may be sold at uniformly low prices, creating an illusion of no dumping by
comparison of the multinational corporations prices on exports to the United States
with low prices on exports to other foreign countries, In the meantime, ssles in coun~
tries Band C at high prices may he maintained hy protected markets, 8,g,. restrictions
against pun'hasing foreignwmade equipment. la. at 175.
29. Trade Act § :>21, 19 U.S.C. § 164,
30. SENATE REPORT. supra note 27. at 176,
GETHER WITH ADDlTIONAL VIEWS ON

1

1975

TRADE

ACT

OF

83

1974

Because of the apparent complexity of the subject matter, exercise of the authority under the section is discretionary with the Secretary. The draftsmen of the section anticipated that the price of preponderant sales of most of the similar merchandise would be used for
comparison, or, if no preponderant sales exist, a weighted average of
the prices at which substanti~l quantities were sold. Sales in' a country which does not export to the United States, if substantially
greater than sales in a second country, are anticipated to be used,
particularly if at substantially higher prices, since that country would
then appear to be the primary source of subsidization."
2. State-Controlled Economy Dumping
The Trade Act codifies existing Treasury regulations'" governing
the determination of sales at less than fair value in the case of exports
from controlled economies. In this case, the foreign market value is
to be determined on the basis of the price at which similar merchandise is produced in a non-State controlled economy country for home
consumption or for export, or on the basis of the constructed value
of the similar merchandise in the non-State controlled economy.33
Absent an adequate basis for comparison in other non-State controlled economy prices, the prices of merchandise produced in the
United States may be used as the basis of comparison. 34
3. Sa.les Below Cost
As previously indicated, the Antidumping Act permitted a determination of sales below value to be based on "constructed value" only
if there were inadequate sales in the home market or third country
markets to determine a foreign sales price."The Trade Act amendment provides that when the Secretary has reasonable grounds to
believe below cost sales exist in the home or third country markets,
he is to determine whether in fact such sales are made at less than
the cost of producing the merchandise. In such event, if the sales have
been made over an extended period of time and in substantial quantities, and are not at prices which permit recovery of all costs within a
reasonahle period of time in the normal course of trade, the sales are
to be disregarded in the determination of foreign market value. In
such case, if inadequate sales exist, constructed value may be used
for basis of comparison."
Thus sales below cost, under the aforementioned conditions, may
now in themselves justify a dumping determination without reference
~

...

-~

31.

...

- -... - -... - - - - - _..._-_ ..

Id.

32, 19 C.F.R, § 153.5(b).
33, Trade Ad § 321, 19 e.S.C. § 164(0).
34. SENATE RE-PORT) supra note 27, at 174.
35, Trade Act § 321, 19lJ.S.C, § 164(b).

__ _ - ...
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to comparative sales prices. The amendment is not intended to encompass short· term loss sales, such as sales of obsolete or end·of·year
merchandise, nor to require recovery of large research and development expenses of products such as commercial aircraft in the first
year or two of sales."
B. Injury Determinations
As noted above, once the Treasury Department has made a determination of sales at less than fair value, the matter is referred to
the Tariff Commission for determination of injury, likely injury, or
prevention of establishment of an industry in the United States.
1. "Industry in the United States"
The consideration of what constitutes an industry in the United
States has generally been broadly determined by the Tariff Commission. In most of the recent cases considered by the Commission, the
industry is considered to be the "facilities in the United States devoted to . . . " whatever the particular object of the investigation is.
For instance, in a decision concerning possible dumping of Japanese
wrenches, pliers, screwdrivers, and metal-cutting snips and shears,
thE'. industry was considered to be the facilities in the United States
devoted to production of these items." However, within that industry, the Commission noted that there were three differentiated
markets: professional quality high price tools serviced primarily by
hardware stores; medium-quality tools serviced by department
stores; and low-priced, low-quality tools served by discount outlets,
drug stores and supermarkets. It noted that the domestic industry's
market had characteristically been the professional tools (more than
75 percent of sales) and the medium-quality tools, while the Japanese
tools had been limited mainly to the low-priced tool markets which
was a new market largely developed by importers of these tools.
In Regenerative Blower/Pumps from West Germany" the major36. SENATE REPORT. supra note 27. at 173.
37, Wrenches, Pliers, Screwdrivers and Metal Cutting Snips and Shears From
Japan, Investig, 1'0. 1921-141, Tariff Comm'n Pub. 696 (Oct. 1974j. See also Picker
Sticks from Mexico, Investig. No. AA 1921-139, Tariff Comm'n Pub. 671, (May 1974).
"We consider the industry in the United States that is being injured to consist of those
facilities ofU .S. firms that are devoted to the production of picker sticks. a replaceable
wooden part of shuttle looms"; Primary Lead From Australia and Canada. lnvestig.
Nos. AA 1921-134, 135. Tariff Comm'n Pub. 639 (Jan. 1974). Relevant U.S, industry
found to consist of "the facilities in the United State". devoted to production of primary
lead." Ice Cream Sandwich Wafers from Canada, Investig. No. AA 1921-33, Tariff
Comm'n Pub. 460 (Feb, 1972), where the Commission, in holding tbat the industry
consisted of U.S. facilities making ice cream wafers, noted tbat they were a distinct
product, different from other fonns of cookies.
38, Investig. No, AA 1921-140, Tariff Comm'n Pub. 676 (May 1974).
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ity noted that it was not necessary to consider whether the industry
consisted of all G.S. producers of air-moving machines, two U.S.
firms which manufactured regenerative blower/pumps for applications in electronic computers and vacuum cleaning systems, or the
facilities of all G.S. producers in production of the types of regenerative blower/pumps imported from West Germany. In considering the
question of injury to the domestic industry, the Commission found
that the imports had a sufficient number of technical advantages so
that they were not competing in the same market with the domestic
industry as defined in the first two alternatives, and for the same
reason an industry within the third alternative did not exist. Similarly, in Iron and Sponge Iron Powders from Canada" where the
industry was considered to be all facilities in the United States engaged in production of the powders, the Commission differentiated
functional markets. Although it found that imported powders were
comparable to domestic ones, it noted that thc domestic powders
were produced by different processes and used in the production of
parts for machines and equipment, while the imports were of low
compressibility grades not suitable for that purpose without expensive retooling.
A second type of industry differentiation has occurred in geographical terms. Characteristically, the Commission has fashioned a
geographical market area in cases where the products under consideration are of a heavy, low-value nature. An illustration is Steel Wire
Rope From Japan," where the Commission first noted that the applicable industry was the e .S. facilities engaged in producing steel wire
rope. The industry consisted of 17 e .S. firms with 23 plants in 13
states, and had traditionally recognized "zones" or "regions" serviced
by regional plants or warehouses. The Commission directed its primary attention to the three regional areas of the Pacific Northwest,
Pacific Southwest and South Central Region where most of the imports were directed, in determining that there were "significant
freight-cost differentials" between the various regions, as well as
"separatB and distinct regional pricing and discounting levels that
reflect specific regional market characteristics and competition."
Penetration of the imports in the regional markets was considered
sufficient to be injurious to the entire industry.
In Cast-Iron Soil-Pipe Fittings From Poland, the Commission
again considered the industry as a whole, but directed its analysis to
the tri-state area of New York, New Jersey and Pennsylvania where
the imports were concentrated, noting that:

- - _...

_- - - - - - _ _-_ _ - ...

..

39. lnvestig. r:;o. AA 1921·136, Tariff Comm'n Pub. 642 (Jan. 1974).
40. lnvestig. No. AA 1921·124. Tariff Comm'n Pub. 608 (Sept. 1973).
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Because of their high transportation costs relative to their value,
such fittings are more profitably sold near their point of manufacture, Of!
as with imports, near their point of entry,H

In Asbestos Cemeltt Pipe From Japan," the industry was considered
to be the entire U.S. facilities for production of the pipe, consisting
of four companies with 14 plants. The imported pipe entered at west
coast ports and was sold almost entirely on the west coast, where four
of the domestic plants were located. These four plants similarly were
found to limit their output largely to the same market. Although the
effect on the national market was considered minimal (2-3 percent of
the asbestos cement pipe), the substantially greater effect on the
western market (6-7 percent) was determined to be an adequate injury to a U.S. industry. Thus, the majority opinion ruled that:
. . . the market penetration achieved by Japanese pipe on the west
coast indicates significant displacement of domestic pipe and considera~
bie loss of sales by domestic producers supplying tbat area. Such effects
in the· west coast market, which is an important part of the total market
served by domestic producers, signify injury to the domestic industry
under the terms of the antidumping statute. 4?

The propriety of regionalizing an industry was endorsed by the
United States Customs Court in Ellis K. Orlowitz Co. v, United
States," an action brought by certain importers of cast-iron soil pipe,
who claimed that the Commission incorrectly determined that six
producers of cast-iron soil pipe in California constituted an industry.
2. Injury
A number of factors are consistently considered by the Commission in determining whether there is injury to the industry, These
may be summarized as (1) loss of domestic sales; (2) foreign market
penetration; (:{) price depression or suppression; (4) declining domestic profits; (5) increasing domestic inventories or idle capacity; (6)
loss of customers; (7) market disruption,
In Racing Plates From Caltada, many of these factors were present in what the Commission considered a "classic" dumping situation:
The Canadian producer set the U.S, price for its horseshoes at a
level it felt W/lB necessary for the company w gain a foothold in the 1;,8,
market and then to expand and consolidate its positi.on as a major sup-

41. Investig, No. AA 1921·100, Tariff Comm'n Puh, 515 (Sept. 1972). Declining
market penetration by imports in the Brea contributed to a finding of no injury,
42. Investig. No. A.A. 1921-91, Tariff Comm'n Pub. 483 (May 1972).
43, See also Northern Bleached Hardwood Kraft Pulp From Canada. Investig,
No. AA 1921·105, Tariff Comm'n Pub. 530 (Dec, 1972) in which three Commissioners
considered an injury to producers in the Northeast <Jcompetitive market area" to be
an injury to an industry in the U.8,
44. 200 F. SllPP. 302 (A.R.D. 1961).
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p!ier to that market. The L.S. price of the Canadian product, which
included a significant dumping increment, was fixed materially below the
level of prices of domestic horseshoes. The large margins by which the
LTFV import" of aluminum horseshoes undersold the domestically produced articles enabled the Canadian supplier to obtain a significant share
of the lLS. market, suppreesed U.S, producers' prices, and resulted in
lost sales to U,S. producers and their dealer/distributors,~~

As a general rule, when the domestic industry is in a healthy and
and expanding period, no injury will be found. For instance, where
the domestic wrench, pliers, screwdriver and metal cutting snips and
shears industry had increased its sales by 39 percent during the period of investigation, had increased its unfilled orders, and had increased prices and maintained profits, the industry was not injured
by less than fair value (LTFV) imports which had expanded during
the same period." On the other hand, where imports of Japanese
roller chain increased their share of the total market from 13 to 31
percent over a four year period of LTFV sales, prices were forced
down to meet import competition, and a substantial number of sales
were lost by domestic producers, the requisit.e injury was found to be
present." In t.he case of imported bleached pulp from Canada, an
affirmative determination covering a period in 1971 (when t.he industry was facing a substant.ial slowdown) was lifted in 1974 after an
economic recovery had taken place." In the earlier period, the Commission had determined that prices were depressed, profits declining,
inventories rising, and excess capacity growing, and that Canadian
producers, faced wit.h the same economic conditions, had begun to
discount their export prices to the United States, thereby increasing
their share of the market. By 1974, however, the prices had climbed,
demand had increased, and the domestic industry was operating at
full capacity.
The principal factors determinative of injury were reviewed at
length in the case of Metal Punching Machines, Single-End Type,
Manually Operated, From Japan:
Price depression, one form of injury, typically resuHs when the un·
derselling of the imported produce-where such underselling is at least
partially sustained by the dumping margin-forces domestic producers
to lower their prices in order to protect their market sha.re. Price
suppression, usually cited together with prke depression, refers generally
to the situation in which the unfair price of the LTFV article prevents
45. Investig. No. AA 1921-37, Tariff Comm'n Pub. 645 (Jan. 1974).
46. Wrenches. Pliers. Screwdrivers. and Metal Cutting Snips and Shears from
Japan, Investig. No. 1921-141, Tariff Comm'n Pub. 696 (Oct. 1974).
47. Roller Chain From ,Japan, Investig. No, A/\ 1921-11, Tariff Comm'n Pub. 552
(Mar. 1973).
48. Northern Bleached Hardwood Kraft Pulp from Canada, Investig. No. AA
1921-105/\, Tariff Comm'n Pub. 681 (Sept. 1974). Sec also note 43. 5lipm.
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domestic producers from increasing their prices in accordance with rising

costs, or in accordance with other factors which would probably justify
higher prices.
Market penetration, the supplying of part of domestic consumption
by imports, may be considered injurious when sales which could have
been made by the domestic producers are instead made by importers of
the LTFV merchandise.
Market disruption . .. is a wide·embracing term applied to circum·
stances of extreme market behavior. Such behavior could consist of abo
normal price declines, market uncertainty including the departure of
firms from the market place, and unusually rapid market penetration.
(Emphasis added)."

If imports at LTFV are nonetheless selling at prices above domestic market prices, injury will not generally be found. This situation results in a so-called "technical dumping," where the imported
product is sold at a price which is not lower than needed to make the
product competitive in the U.S. market, even though it is lower than
the home market price. 5• This situation occurred, for instance, in the
case of the aforementioned manually·operated metal punching machines, where the imports had substantially increased their share of
the domestic market, but price was determined not to have been a
factor. Both domestic and import prices had increased, and the domestic products were selling at lower prices. The Commission found
that the market penetration was attributable to superior delivery
schedules. In the case of Electronic Color Separating or Sorting Machines From United Kingdom,.' no injury was found where purchasers had testified that better adaptability and ease of maintenance
were the factors leading to purchase of imports, rather than price,
which was in most cases higher for the LTFV imports. It has also been
held to be necessary, particularly in the bid contract cases, that the
margin of import underselling attributable to the LTFV pricing be a
determinative factor. Thus in Manual Hoists From Luxembourg, 52 no
injury was found where the evidence disclosed that even absent
LTFV pricing the importer could have underbid the domestic competitor. In the case of imported papermaking machinery from Sweden, which was produced to specification under contracts in excess
of $10 million, LTFV margins of "several hundred thousand dollars"
were held not injurious, since their elimination would not have re·
suited in a price advantage to the lowest bidding domestic competition." Where the dumping margin was small in relation to the underselling by a Japanese importer of germanium point contact diodes for
--~

....

-

....

--

49. lnvestig. No. AA 1921·123, Tariff Comm'n
50. SENATE REPORT, supra note 27, at 179.
51. lnvestig. ':<0. AA 1921·123, Tariff Comm'n
52. Investig. No. AA 1921-113. Tariff Comm'n
53. lnvestig. ':<0. AA 1921.128, Tariff Comm'n

~~~--

Pub. 640 (Jan. 1974).
Pub. 609 (Sept. 1973).
Pub. 560 (Mar. 1973).
Puh. 618 (Oct. 1973).
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use in radio and television receivers, it was held not a materially
contributing factor to any .injury which may have been suffered by
the domestic industry."
The determining consideration is whether the LTFV sales are a
causative factor in the injury. A substantial dumping margin will
usually be a material factDr resulting in a positive determination if
sales and prices are decreasing in the domestic market. In Stainless
Steel Wire Rods From France,'" penetration of French LTFV imports
to 15 percent of the total U.S. market and price differentials of 30
percent were determined to cause injUry where the domestic industry
had lost sales and substantially reduced profits. In Expanded Metal
of Base Metal From Japan,56 injury was found where the LTFV imports were priced substantially below domestic industry prices, the
percentage of total consumption had increased from 2.1 to 4.3 percent, and from 9 to 22 percent in the primary region of competition
(9 Western States), and a substantial price and profit decline had
been experienced by domestic industry. In a case involving power
transformers," the dumping margins averaged 9.8 to 33.0 percent and
importers had undersold domestic suppliers by 2.8 to 33.7 percent,
penetrating to a 7 percent share of the domestic market. Accordingly,
the margin was determined to contribute substantially and in most
cases completely to the injury suffered by domestic industrydepressed prices, and lost profits and sales. On the other hand, in
determining whether a domestic industry has been injured, a market penetration of 1 percent has Qeen considered de minimis in recent
decisions," particularly where the overall domestic consumption had
increased along with profits;" however, the lijl:elihood of injury in this
situation remains a consideration." Where the margin of underselling
is substantial, however, market penetration of 2.4 to 3.6 percent was
considered injurious" although 2 percent was not considered injurious
54. Germanium Point Contact Diodes From Japan, Inveatig. AA 1921-125, Tariff
Comm'n Pub. 611 (Sept. 1973).
55. Investig. No. AA 1921-119, Tariff Comm'n Pub. 596 (July 1973).
56. 111vestig. No. AA 1921-130. Tariff Comm'n Pub. 629 (Nov. 1973).
57. Large Power Transformers From France, Italy, Japan, Switzerland, and the
United Kingdom. InveBtig. No. AA 1921-86/90, Tariff Comm'n Pub. 476 (Apr. 1972).
58. Color Television Picture Tubes From Japan, Investig. No. AA 1921-104, Tariff
Comm'n Pub. 529 (Dec. 1972); Welded-Wire Mesh From Belgium, Investig. No. AA
1921-24, Tariff Comm'n Pub. 497 (,July 1972).
59. Printed Vinyl Filre From Brazil and Argentina, Inve,tig. No. 1921-117, 118,
'r.riff Comm'n Pub. 595 (July 1973). See also Cold-Rolled. Stainless Steel Sheet From
France, Investig. No. AA 1921-126. Tariff Comm'n Pub. 615 (Oct. 1973).
60. See in.fra. text accompanying notes 71-77.
61. Ice Cream Sandwich Wafers From Canada, Investig. No. AA 1921-83, Tariff
Comm'n Pub. 460 (Feb. 1972).
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in another case."
If the injury to domestic industry is not attributable to LTFV
sales, no dumping duty may be imposed. Thus, where reduced operating margins of domestic suppliers are found to be caused by exter·
nal faci<)rs, such as increased material costs, price controls, or a pro·
longed strike, the requisite "evidence of causality" is lacking,'~ as it
was when a complainant U.S. producer of pentraerythritol which had
only been operating for six weeks prior to filing its antidumping complaint was forced to close down because of technical problems. 64 How·
ever, the existence of contributing factors other than LTFV sales,
such as customer dissatisfaction with quality and delivery, and customs duty reductions, do not preclude an injury determination, when
substantial market penet.ration and related factors such as price depression and loss of earnings are present.'" Thus, even though an
industry is itself depressed by oversupply, LTFV sales may be consid·
ered injurious:
Besides less than fair market sales, other causes of injury are also
but sales at less than fair value do not have to be the sole cause,
the major cause, or greater than any other single cause of the injury. All
that is required for an affirmative determination is that the less than fair
value sales be a cause of injury to an. industry, The causation between
sales at less than fair value and injury must be identifiable, Le. the injury
must result from the less than fair value sales,6t
prese-nt~

62. Instant Potato Granules From Canada, lnvestig. No. AA 1921·97, Tariff
Comm'n Pub. 509 (Sept. 1972).
63. Wrenches, Pliers, Screwdrivers, and Metal Cutting Snips and Shears from
Japan, lnvestig. No. 1921.141, Tariff Comm'n Pub. 696 (Oct. 1974).
64. Pentaerythritol From Japan, lnvestig. No. AA 1921·96, Tariff Comm'n Pub.
508 (Sept. 1972); Perchloriethylene From Italy, Japan and France, Investig. No. AA
1921-106. 107. J08, Tariff Comm'n Pub. 531 (Dec. 1972) ("outmoded technology").
65. Bicycle Speedometers from ,Japan, lnvestig. No. AA 1921·98, Tariff Comm'n
Pub. 513 (Sept. 1972).
66, Elemental Sulfur From Mexico, Invest.ig. No. AA 1921·92. (May 1972). Sce
also SENATE REPORT. supra note 27, at 180;
. The term "injury", wbich is unqualified by adjectives sucb as
"material'; or "serious," has been consistently interpreted by the Com~
mission as being that degree of injury which the law will recognize and
take into account. Obviously, the law will not recognize trifling, immaterial, insignificant or inconsequential injury. Immaterial injury connotes
spiritual injury, which may exist inside of peTi~Ons not industries. Injury
must be a harm which is more than frivolous, inconsequential) insignificant, or immaterial.
Moreover, the iaw does not contemplate tbat injury from less-thanfair·value imports be weighted against other factors which may be contributing to injury to an industry. The words dby reason of" express a
causation link but do not mean that dUmped imports must be Ii (or the)
principal CHuse, a (or the) major cause, or a (or the) substantial cause of
injury caused by all factors contributing to overall injury to an industry.
In short, the Commission does not view injury caused by unfair cOrn~
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C. Cumulative Effect of Imports From Varying Countries
In a number of cases the Commission has been concerned with
LTFV imports of the same or similar products from two or more
countries. For example, in its consideration of large power transformers, L TFV imports from France, Italy, Japan, Switzerland and the
United Kingdom were before it. The cumulative effect-a 7 percent
market penetration-was considered adequate to warrant an injury
determination, and a dumping duty was imposed with respect to
imports from each country:
An analysis of the bid-pricing practices of the producers in each of
the fIve countries named by the Treasury Department in its determina~
(ion showed that each country had producers that undersold l'.S. producers by s"ppreciable margins. Following a welJ established precedent of
this Commission we perceive no reason for separating any country from
thi!:l affirmative detennination. Each country made a substantial contri~
bution to the injuries incurred by the LTFV importsY
j

In Primary Lead Metal From Australia and Canada, os two Commissioners determined that imports from the two countries should be
viewed cumulatively, noting that lead was essentially fungible and
customers drew no distinction as to the source. The other two Commissioners participating in the decision viewed the facts that there
was no concert of action between the importers from the two countries
who in reality competed with each other, that the Canadian sales
were "spot" while Australian sales had a four-month lead time, and
that market penetration from the two countries differed substantially, as calling for differentiation.
The issue of cumulative injury was rec!'ntly determined by the
Customs Court in City Lumber v. United States,6i an action brought
by three importers of Portland cement from Portugal. Two of the
appellants in the case previously had been determined to have been
dumping Portland cement from Sweden and Belgium, and claimed
that the Commission had acted improperly in construing "injury" to
include prolongation of an injury caused by their imports from other
countries. The Commission had ruled that their defense of merely
petition, such as dumping) to require as strong a causation link to imports
as would be required for determining the existence of injury under fair
trade conditions.
The Commission's affirmative determinations that an industry "is
likely to be injured" by less-than-fair-value imports are based upon evidence showing that the likelihood is real and imminent and not on mere
supposition, speculation, or conjecture,
67. Large Power Transformers From France, Italy, ,J apan, Switzerland, and the
United Kingdom, Inv.,tig, No. AA 1921-86/90. Tariff Comm'n Puh. 476 (Apr. 1972),
68. Investig. No. AA :921-134. 135, Tariff Comm'n Pub. 639 (Jan, 1974).
69. 290 F. Bupp. 385 (Cust. Ct., ]968).
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meeting domestic prevailing prices was inadequate since these prices
already had been depressed by the prior LTFV sales. The Customs
Court decided that the Commission was acting within its discretion
in considering the effect of the prior injury determination caused by
sales from Belgium and Sweden, and that sales which either caused
or continued an injury were protected by the statute. The decision
was affirmed by the Court of Customs and Patent Appeals."
D. Likelihood of Futu.re Injury
In several cases where no immediate or present injury could be
determined, a dumping duty was nonetheless imposed by reason of
the likelihood of future injury. The Printed Vinyl Film From Brazil
and "4rgentina 71 case is an example. The industry had suffered from
market penetration-up to 1.1 percent of consumption from LTFV
sales in 1972-hut was determined not to have been injured since
consumption had increased and the domestic industry had experienced a growth in sales, profits and prices. The market penetration
was not considered significant. However, likely injury was found by
reason of (1) substantially lower import prices; (2) a lack of assurances from foreign producers that the LTFV sales would cease; and
(3) a substantial foreign production capability with an ability to increase export capacity. A similar situation arose in the Potato
GranulE:72 case where no injury was found by reason of a 2 percent
market penetration absent any price depression. However, a large
unutilized foreign productive capacity coupled with a possible loss of
the Canadian export market to the United Kingdom by reason of its
participation in the Common Market, was found to create likely injury." On the other hand a strong and increasing demand in the
exporter's home market limiting the availability of the product for
export to the United States militates against a finding of likely injury." In Elemental Sulfur From Canada the domestic industry was
in the throes of a substantial depression, with a condition of general
oversupply, and a limited market. The industry's injury was found
not to be caused by LTFV imports, but likely injury was determined
primarily by reason of large stockpiles and productive capacity avail-

------

70. 457 F.2d 991 (C.C.P.A. 1972). Consideration of a subsequent investigation of
additional imports at less than fair value from Poland. Israel and Yugoslavia was also
held to be a proper examination of the "likelihood of injury". ld. at 997.
71. Investig. No. 1921·117. 118. Tariff Comm'n Pub. 595 (July 1973).
72. Instant Potato Granules From Canada, Investig. No. AA 1921-97, Tariff
Comm'n Pub, 509 (Sept. 1972).
73. The 108s of the U.K. ma,ket as a precurBor of likely injury was also cited in
Primary Lead From Australia and Canada, Investig. Nos. AA 1921,134,135, Tariff
Comm'n Pub. 639 (Jan. 1974).
74. Metal Puncbing Machines, Single,End Type, Manually Operated. from
Japan, lnvestig. No. AA 1921-123, (Jan. 1974). Tariff Comm'n Pub. 640.
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able for export in the Canadian market."
Injury was not considered likely in a case where domestic sales
continued to increase in the post-LTFV sales period, and prices of
imports from Japan increased more rapidly than domestic prices as
a result of rapidly increasing costs in the Japanese market and revaluation of the yen." In Primary Lead From Australia and Canada the
Commission split 2-2 on the issue of likely injury where the domestic
industry was expected to suffer from a number of adverse developments not directly related to imports." These included reduction of
lead content in gasoline for environmental reasons; battery redesigns;
smaller cars; and the energy squeeze. The industry was found to be
presently healthy by all four Commissioners participating in the decision. However, two of the Commissioners determined that injury was
likely by reason of the substantial level of LTFV margins, a 12 percent market penetration, and a large export. production capacity in
each of the two countries. The negative recommendation of one of the
Commissioners cited the external supply and demand factors as obscuring the LTFV imports as a factor in determining likely injury.
E. Prcucntion of Establishment
Prevention of a domestic industry from being established is apparently rarely claimed or considered. In the 1974 Regenerative
Blower/Pump case, the matter was referred to as one of first impression. The majority in that case noted that a domestic industry already existed to produce blowers for electronic computers and vacuum cleaning systems, two of the three possible industry definitions
considered, and that an industry already established could not be
prevented from being established."Considering a more narrow industry of the particular type of blower imported from Germany, it was
held that there was no prevention since the domestic complainant
had made plans during the period of LTFV sales to produce a Japanese model of the blower in the United States and there was no
evidence that such plans were being discontinued. The dissenting
opinion, citing the limited legislative history, notes that an industry
need not be in existence to be prevented from becoming established,
and suggests that:
---~.

,,--.--.-~,,---

75, Inveslig. No. AA 1921.117, Tariff Comm'n Pub. 617 (Oct. 1973). A contribut·
ing factor to injury was so-called "meet or release" clauses prevalent in the industry,
under which each seller was required to meet iower offers by competitors or forfeit
contractual sales.
76. \Vrenches, Piiers, Screwdrivers, and Metal Cutting Snips and Shears from
Japan, Investig. No. 1921·141. Tariff Comm'n Pub. 696 (Oct. 1974),
77. Id, The Commission is deemed to have made an affirmative determination
when the Commissioners are equally divided as to whether the determination should
be affirmative or negative. 19 U.S.C. § 160(a).
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if an industry has made a commitment, and if it has the capability
of becomin~ established, the requirement of the Antidumping Act is satisfied if LTFV sales frustrate or forestall the development of. stable and
viable U.S. industry.l.
ill. CNFAIR PRACTICES IN IMPORT TRADE

The basic statutory proscription against unfair practices in import trade is set forth in subsection (a) of section 337 of the Tariff Act
of 1930. As presently in effect, it provides as follows:
Vnfair methods of competition and unfair acts in the importation of
articles into the United States, or in their sale by the owner) importer,
consignee, or agent of either, the eifect or tendency of which is to destroy
or substantially injure an industxy, efficiently and economically opere
ated, in the United States, or to prevent the establishment of such an
industry. or to restrain or monopolize trade and commerce in the United
States, are declared unlawful. and when found by the Commission to
exist shall be dealt with, in addition to any other provisions of law, as
provided in this section,7P

The basic change enacted by the Trade Act was the substitution
of "Commission" for "the President" in making the determinations
of injury or monopolization, Under prior law the Commission was
authorized to investigate and recommend to the President whether
unfair practices tended to destroy or substantially injure or prevent
establishment of domestic industry within the meaning of this section, and the President then had discretionary power to exclude the
articles from entry. ""
The newly enacted statutory procedures mandate an investigation by the Commission in respect of any alleged violation received
on complaint under oath, or upon its own initiative, Notice of an
investigation is to be published in the Federal Register, and the investigation to be concluded at the "earliest practicable time," not later
than one year, For the first time, the Commission is to consider "all
legal and equitable defenses" raised in cases before it, a reference
particularly to patent invalidity or misuse, which were not previously
consi dered. 8i
Each determination by the Commission is to be made on the
record after notice and an opportunity for hearing in accordance with
the Administrative Procedure Act. In the event of an affirmative
73. Investig. No. AA 1921· 140, TariffComm'n Pub. 676 (May 1974.L
79. 19 U.S.C. § 1337(a) (1974). as amended by Trade Act § 34L
§ 1337(a)(1974). as amended by Trade Act § 34L
80. For an example of the President's refusal to follow the Commission's reCOID'
mendation, see White House Statement Concerning President's Action on Self·Closing
Containers, Tariff Comm'n Press Release (Oct, 17, J961),
81. Trade Act § 341, 19 U.S.C. § 13:37(h),(c)(1974l. Eighteen months are permit·
ted in "more complicated cases". There is excluded Bny period of time during which
an investigation is suspended because of proceedings in a court or agency in the United
States involving similar questions concerning the subject matter of the investigation.
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determination, the Commission is to direct that the articles concerned imported by any person violating the section be excluded from
entry into the United States. A temporary exclusion order may be
issued by the Commission if during the course of the investigation it
determines that there is reason to believe that there is a violation,
unless appropriate bond is posted. In lieu of taking exclusionary action, the Commission is authorized for the first time by the Trade Act
to issue cease and desist orders to persons violating or believed to be
violating the section."
A. Unfair Methods of Competition and Unfair Acts
1. Patent Infringement Cases
While the statute sets forth a broad proscription of unfair methods and acts, its application in practice has been principally confined
to patent infringement cases. Early cases established the principle,
still applied by the Commission, that the importation of products
infringing the claims of U.S. patents constituted "unfair acts" within
the meaning of the section." Indeed, the importation of products
manufactured under a U.S. process patent-an act not constituting
infringement under applicable U.S. patent laws-has been considered to be an "unfair act" by the Commission," and has been equated
to importation of infringing articles by statutory mandate:
The importation for use, sale, or exchange of a product made, produced, processed, or mined under or by means of a process covered by
the claims of any unexpired valid United States letters patent. shall have
the same status for the purposes of Bection 1337 of this title as the impor.
tation of any product or artide covered by the claims of any unexpired
valid United States letters patent."

In its determinations of infringement, the Commission adopted
the practice of not examining the issue of invalidity. The approach
of the Commission, endorsed by the courts," was to consider a patent
82. Trade Act § 341, 19 U.S.C. § 1337(c)-(f)(1974). Any order issued by the Commission does not apply to articles imported for the use of the U.S. Government either
by it or by others with its consent.ld. § 1337(i).
83. Frischer & Co. v. Elting, 60 F.2d 711 (2d Cir. 1932), ecrt. denied, 287 U.S. 649
(1932).
84. See In re l'orthern Pigment Co .. 71 F.2d 447 (C.C.P.A. 1932).
85. 19 U.S.C. § 1337(a) (1974) which was passed in reaction to In re Amtorg
Trading Corp., 75 F.2d 826 (C.C.P.A. 1935), eert. denied. International Agric. Corp.
V. Amtorg Trading Corp., 196 U.S. 576 (1935), which overruled the Northern Pigment
doctrine by finding that the sale of an unpatented product made by a patented process
was not "unfair H • since Congress did not intend to broaden eXisting patent rights.
86. See e.g. Inre Von ClemIn, 119 F.2d 444 (C.C.P.A. 1955):
We have repeat.edly held that in cases of this character, involving
alleged unfair acts in connection with a patented article or process, the
validity of the patent or patents involved may not be questioned by the

96

JOUR:"1AL OF INTElL'iATIONAL LAW AND POLlCY

VOL.

5:77

valid unless and until a court of competent jurisdiction had held
otherwise. On occasion. acting in its discretion, it suspended investigations pending the outcome of litigation affecting the patent." The
Commission's position on the issue of patent misuse was considered
in the case of Furazolidone," a drug used in combating infectious
diseases, primarily in poultry. Infringement had been clearly established by the Food and Drug Administration and Customs Service
testing of the imported product. There had been 56 infringement suits
filed by the complainant during a five year period in which the patent
had been left inviolate, as well as pending patent litigation in which
the two respondents before the Commission were involved. The issue
of patent misuse was also under consideration separately by the Justice Department. The allegations of patent misuse related to a license
agreement between the complainant and its domestic licensee, as
follows:
1. That the licensor had engaged in market use division by retaining for
itself prescriptive veterinary and human applications of furazolidone and
related nitrofuran products and licensing only the proprietary vete_rinary
field,
2. That licenFO! had engaged in unlawful grant-backs, by providing for
royalty~free exclusive licensewbacks within ih: field ofU'~.e, i.e. everything
except the proprietary veterinary field,

The Justice Department had advised the Commission that it
considered these practices to constitute patent misuse, but that it
was taking no action because of the impending expiration of the
license agreement. However, it urged the Commission not to recommend exclusionary action. In a 4-1 decision to recommend exclusion
of infringing products, two Commissioners agreed to consider the
issue of patent misuse but found none existing. They also found the
splitting of fields of use between licensor and licensee to be lawful,"
and grant-backs to not be per se unla",1ul'"-thus not constituting a
misuse absent a specific showing that they had operated anticompetitively or so as to stifle research." Two Commissioners concurred in the result, but would not have considered misuse.
Tariff Commission nor by this court on appeal therefrom, but that a
regularly issued patent must be considered valid unless and until a cour!
of competent jurisdiction has held otherwise,
87. Electron Tubes and Component Parts Thereof, 1957 T.C. ANNUAL REpORT 27.
88, Investig. No. 33'7-21, Tariff Comm'n Pub. 299 (Nov. 1969).
89. Citing General Talking Pictures Corp. v. Western Electric Corp. 305 U.S, 124
(1938). and subsequent lower court cases. Agreement by the licensor to provide new
nitrofuran products to licensee on a royalty-free exclusive basis for the proprietary
veterinary field was also upheld.
90, Citing Transparent-Wrap Mach, Corp. v. Stokes & Smith Co., 329 U.S. 637
(1947).
91, A further factor was the imminent expiration of the license agreement under
consideration.
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In an earlier decision considering a patent infringement claim by
Singer Manufacturing Company, the Commission suspended its investigation during the pendency of an antitrust action brought by the
Department of ,Justice. The Department alleged that Singer had entered into arrangements with the Swiss patent owner and an Italian
sewing machine manufacturer to take an assignment ofth(· patent for
the purpose of excluding Japanese imports and agreeing which European manufacturer would be permitted to im.port, in violation of the
Sherman Act. When the Supreme Court held that there had been a
violation, Singer requested withdrawal of the complaint."
Any doubt on the matter has now been removed, however, by the
Trade Act amendment to the statute permitting all legal and equitable defenses to be raised, an amendment aimed particularly at permitting patent misuse defenses in light of public policy enumerated
by the Supreme Court in patent cases such as Lear v. Adkins." The
Commission is not empowered to set aside a patent as being invalid,
however, or to render it unenforceable, nor was it intended that its
interpretations be regarded as binding other than in the context of
section 337. Thus, the disposition of a Commission action on appeal
to the Court of Customs and Patent Appeals is not intended to have
a res judicata or collateral estoppel effect in cases under the U.S.
patent laws before the federal district courts."
2. Other Unfair Methods or Acts
While patent cases predominate, the statute is by no means
limited to infringement cases. The courts have endorsed the principle
that the statute is "broad and inclusive" and that "Congress intended to allow wide discretion in determining that practices are to
be regarded as unfair. "95 It appears that only two cases have been
before the Commission, however, wholly divorced from infringement
claims: The Swiss Watchmakers case," and the recent Tractor Parts
case," in neither of which the Commission ultimately issued an
exclusionary order.
In the first of these cases, certain domestic watchmakers in 1964
alleged a conspiracy on the part of Swiss watchmakers and importers
of their products to restrain and monopolize trade and commerce by
such practices as restricting production and imports, refusing techni- - - -:----:cc---:-::-...- - -...- - - 92. 1963 TARIFF COMM'N ANNUAL REPORT 27, dting United States v. Singer Manufacturing Co., 374 U.S. 174 (1963).
93. 395 U.S. 653 (1969). See SENATE REPORT, supra note 27, at 196.
94. See SENATE REPORT, supra no,e 27, at 196-97.
95. In re Von Clemm, 229 F.2d 444 (C.C.P.A. 1955).
96. Watches, Watch Movement.s and Watch Parts, Investig, ~o. 337·19. Tariff
Comm'n Pub. 177 (June 1966),
97. Invest.ig. No. iJ37-22, Tariff Comm'n Pub. 401, (June 1971).
.~-~. ~--
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cal advice to persons in the United States and boycotting certain
importers. Many of the alleged acts were under consideration in a
Department of Justice action under the Sherman Act, in which an
unlawful conspiracy had been found to be present between the Swiss
cartel and U.S. importers. The Commission determined that most of
the acts complained of had been discontinued and that the cartel's
restraints no longer affected imports or sales into the United States,
which had been enjoined by court order. It therefore declined to act,
noting that
The [mere] existence of such an arrangement of foreign producers,
the products of which enter and are sold in a substantial amount in the
United States, does not per se establish a violation of the provisions of
section 3~17. ~~

In the Tractor Parts case, an importer alleged a conspiracy between an Italian manufacturer and U.S. distributor-importers to boycott him from importing and selling certain tractor parts in the
United States. In its initial decision, the Commission voted 2-1 to
order the exclusion of the parts, finding that the group boycott conclusively established a tendency to restrain or monopolize trade, and
was per se unlawful under section 337. However, on rehearing the
decision was reversed, after it was established that the importercomplainant's private injury had been compensated by settlement,
that it had been offered sales, and that the exporter had been misinformed as to the legality of the transaction."
As of April 15, 1975, several cases were pending before the Commission in which complainants alleged monopolization or restraint of
trade. These included a complaint by importers of Angola coffee alleging a conspiracy by exporters and certain other importers to boycott them for failing to enter into price·fixing arrangements, '00 and
two separate complaints by distributors of audio equipment alleging
illegal resale price maintenance agreements (in non-fair trade states)
and territorial restraints on resale imposed by exporters of such
equipment.lGJ

3. Injury to an Efficiently and Economically Operated Industry
in the United States; Prevention of Establishment
In section 337 cases the determination of the applicable "U.S.
industry" has not generally created difficulty. Under the Commission's established practice in the patent cases, the domestic industry
98. Watches. Watch Movements and Watch Parts, lnvestig, No, 3:17,19, Tariff
Comm'n Pub. 177 (June 1966),
99, Tariff Comm'n Pub. 443, (Dec, 1971),
100, Angolan Robusta ColIee, Investig, ::;'0, 337,L,80,
101.. Certain High Fidelity Equipment. Investig. ::;'0, 337-L-78; Certain Elec,
tronic & &.Iated Equipment. Investig. No. 337,L,65.
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has been considered as the industry legally entitled to manufacture
and sell under the patent under question. This will constitute the
domestic owner where it has not licensed others,102 or the owner and
its domestic licensee, where it has.'"' The statutory protection is in·
tended solely for domestic industry, and importations by the complainant will be fatal to relief. Thus, when a complainant watch
bracelet producer requested an exclusionary order, but entered into
licensing agreements with certain importers of allegedly offending
bracelets during the pendency of the proceedings, no remaining relief
by way of exclusionary order was available under section 337.10' Simi.
larly, when the complainant itself imported as well as produced the
patented articles, no relief was granted under section 337:
The preliminary inquiry disclosed that Kohner's licensees have im·
ported substantial quantities of the patented push button puppets, and
that Kohner has also imported such puppets. The purpose of section 337
is to protect American industries and to furt·her and promote the produc·
tion of domestic products. Where section 337 is sought to be invoked on
the ground that a domestic industry established under the protection of
a United States patent is heing injured by imports that are covered by
the claims of the patent, the Commission cannot accept the proposition
that if the importer pays the owner of the patent a royalty the industry
is not being injured, hut if no royalty is paid by the importer there is
injury tD the industry. To invoke the statute in order to protect the rights
of patent owners arising out of the naked monopoly of a patent would be
t() employ the statute for the protection of patent rights as such. This,
the Commission has repeatedly held not to be the purpose of the statute.
The protection of patent rights must be sought in the appropriate courts
having jurisdiction oVer such matters, 1M

The criteria for injury to the affected industry include many of
the factors present in dumping investigations, particularly lost sales
and the presence of imports made at lower prices than the competing
domestic product. "" In general, market penetration by reason of the
imports is easier to establish, since the domestic industry is charac·
teristically in a monopoly position in the infringement cases and
. - - -..
102. Self·Closing Containers, Investig. No. 337-18, Tariff Comm'n Pub. 55 (Apr.
1962) .
103. In the Ear Hearing Aids, Investig. No. 337 -20. Tariff Comm'n Pub. 182 (July
1966). In tbe case of a foreign patent, the industry will be comprised of the domestic
licensee. Push·Button Puppets, Tariff Comm'n Pub. Notice of Oct. 31, 1958.
104. Certain Expansion Bracelets and Parts Thereof, Tariff Comm'n Pub. Notice
of June 23. 1958.
105. Push Button Puppets, Tariff Comm'n Pub. Notice of Oct. 31, 1958.
106. Synthetic Star Sapphires and Synthetic Star Rubies, Investig. No. 337·13,
Tariff Comm'n Pub., (Sept. 1954); off'd, In re Von Clemm, 229 F.2d 444 (C.C.P.A.
1955), Following the decision on appeal, the case was settled between the parties, and
tbe Tariff Commission withdrew its recommendation for exclusion made to the Presi·
dent. Tariff Comm'n Pub. Notice of April 11, 1956.

-:----:------:----:----------.--c---.--~----
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displacement necessarily involves the infringing imports. 107 A further
factor considered in determining injury has been the adequacy of the
remedy at law before the courts. Thus, where there was only one
importer of infringing doors, no infringement action had been brought
in Federal court and complainant had not even warned the importer
to halt infringing sales, no relief was granted.''' On the other hand
the inability to stop imports in spite of a multiplicity of infringement
suits will be a persuasive indicator of injury,'"'
The "tendency to injury" test has been considered satisfied
" ... if the unfair method of competition involved threatens to interfere in any significant way with the ability of the domestic industry
to carryon its business." "'
The statute requires that the affected industry be one which is
"efficiently and economically operated." Recent cases generally have
not belabored this requirement, perhaps because the .presence of a
patented product subject to import competition has been deemed at
least to illustrate that some technological advances have been
achieved -or employed-by the complainant. In Synthetic Star
Sapphires, 111 an investment of $2 million, a plant close to the source
of raw material and a "careful sales program" were affirmatively
cited in meeting this test. Redueed prices have been cited as wellY'
As with the similar requirement under the dumping statute, the
effect or tendency of unfair acts to "prevent establishment" of an
industry has received little attention.
4. Considerations of Public Health and Welfa.re, Competitive
Conditions in the U.S. Economy, United States Consumers and
Policy
While the Trade Act authorizes affirmative exclusionary action
(as well as cease and desist orders) to be taken by the Commission,
rather than limiting the Commission to serving in an advisory capacity to the President, the Trade Act provides that the Commission's
107. In one case, however, where the domestic market hud been in decline prior
to importation of infringing products, and its sales declined by a quantity equal to
three times t.he level of infringing imports thereafter. the requisite injury was held
lacking find the case dismissed. Certain Woven !'viats, in which the Commi@sion ex*
tended its review of the market to woven mats "of the kind or class to which complainants' mats relate." 1960 TARIFF COMM'N ANNI.'AL REPORT 34.
108. Folding Doors, 1963 TARIFF COMM'N ANNUAL REPORT 28.
109. Furazolidone, InveBtig. No. 337,21. Tariff Comm'n Pub. 299 (Nov. 1969).

110. Id.
Ill. Synthetic Star Sapphires and Synthetic Star Rubie •. Investig. No. 337-13.
Tariff Comm'n Pub. (Sept. 19541.
112. Self-Closing Containers. Investig. No. 337-18. Tariff Comm'n Pub. 55 (Apr.
1962).
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determinations are to be submitted to the President 60 days before
they become finaL In the interim the President is authorized "for
policy reasons" to disapprove the Commission's action, in which case
it has no force and effect. Pending the President's determination, the
Commission's decision remains valid (but not final), except that articles directed to be excluded or subject to a cease and desist order may
be admitted under bond.
In its own determinations of whether to issue orders, the Trade
Act requires for the first time that the Commission consult the Departmerit of Health, Education and Welfare, the Department of
Justice, the Federal Trade Commission, and such other departments
and agencies as it considers appropriate. This is consistent with the
newly imposed obligation of the Commission to consider the effect of
an exclusionary or cease and desist order upon the public health and
welfare, competitive conditions in the United States economy, and
United States consumers before its issuanceY'

IV.

COlJNTERV AILING DUTIES

The Trade Act substantially strengthens the existing countervailing duty provisions against imports which benefit from foreign
subsidization, by fixing set time limits for Treasury Department action on complaints, extending the remedy to duty-free products, and
providing for judicial review of determinations denying relief to domestic complainants. III
The countervailing duty statute itself dates back to 1897 and is
embodied presently in Section 303 of the Tariff Act. It broadly mandates that "there shall be levied and paid" in respect of imported
merchandise an additional duty equal to' the net amount of any
bounty or grant, however paid or bestowed, directly or indirectly, by
any "country, dependency, colony, province or other political subdivision of government, person, partnership, association, cartel or corporation" upon the "manufacture or production or export" of the
merchandise, whether imported directly or indirectly, or in the same
or different condition. as in the country of exportation.H'
It dates back to the period during which the country was protected by high tariff walls, and was intended to counteract, or "countervail" subsidies on foreign exports which aimed to nullify the protective advantage. He The law has continued for 70 years in largely its
118. Trade Act § 341; 19 U.S.C. § 1337 le),(g)(1974).
114. As to judicial review. see Section V, infra.
115. 19 U.S.C. 1303 (a)(1)(1974). as amended by Trade Act § 331, which deleted
the prior limjtation to dutiable imports,
116. See Feller, Mutiny Against the Bounty: An Examination of Subsidies. Border
Tax Adjustments, and the Resurgence of the Countervailing Duty Law, 1 LAW & POL
INT'L Bus. 17, 21 (1969) [hereinafter cited as Feller]. An ""cellent discussion is also
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present form, requiring the imposition of mandatory duties for acts
which are largely undefined-i.e. bounties or grants, direct or indirect. It may be noted that unlike the imposition of dumping duties,
no injury is required for imposition of countervailing duties, except,
under the Trade Act, in the case of bounties or grants imposed on
duty-free imports.'''
Despite its mandatory nature, the law was little utilized until
recent years, and the reluctance of the Treasury Department to act
may be ascribed in large degree to the lack of any guidelines in the
statute and to the likelihood of foreign retaliation against a broad
application. <Ii It has been pointed out that the concept of an export
subsidy is one with far-reaching potential tn reach a myriad of activities, including many of the type which the Cnited States itself extends to its own exporters, such as agricultural subsidies and the
programs of the Export-Import Bank.'"
Nonetheless, although the Trade Act mandates expedited action
by the Secretary of the Treasury to carry out its statutory authority,
it sets forth no clarification of the intended scope of coverage for
"bounties" or "grants," leaving this to be decided by the Secretary
and by eventual international agreement. l 2<l
A. Countervailing Duty Procedures; Injury Determinations for DutyFree Products
A countervailing duty investigation may be initiated by the Secretary of the Treasury either upon the filing of a petition by any
person who sets forth his belief that a bounty or grant is being paid
or bestowed, with a statement of his reasons, or on the Secretary's
own accord. Cpon receipt of a petition, or initiation by the Secretary
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set forth in Butler, Countervailing Dulies and Export Subsidization, ARe-emerging
Issue in Interrw.tional Trade, 9 VA. J. INT'L 1. 82 (1969) [hereinafter cited as Butler].
117. Trade Act § 331, 19 U.S.C. § 1303(a)(2), (b) (1974).
118. As to retaliation as a factor, see statement. of the Secretary of the Treasury
in Hearings on HR. 10710 Before the Senate Comm. on Finance. 93d Congo 2nd Sess.
504 (1974) [hereinafter dted as Senate Hearings]. From May 1. 1934 to December 31,
1968. 32 countervailing duty orders were issued. Feller, supra note 116. at 31. From
January 1, 1969 through December 31. 1974, 11 new orders had been issued (CVST.
BULL. 1969·1974) and. following enactment of the Trade Act, it was announced that
3() investigations involving 17 products were pending. 40 Fed. Reg. 2718 (Jan. 15. 1975).
In United States v. Hammond Lead Products . .Inc .. 440 F.2d ] ()24, ]031 (C.C.P.A.
19i1), ccrt. denied, 404 U.S. 1005 (1971) the Court characterized the duties as "strong
medicine, well calculated to arouse violent resentment . , , ," in noting that the
Secretary was under a legal duty to assess the dutie,s if bounties or grants were being
paid, but had some discretion to define what acts of foreign governments constituted
bounties or grants.
119. Senate Hearings. supra note 118, at 198 (testimony of Secrer,ary of the Treas.
ury Schultz).
120. See infra. Section IV, A.

...--------------------w·
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on his own accord, a notice is required to be published in the Federal
Register. A preliminary determination is required to be made within
six months. The Secretary then ascertains and determines, Of estimates, the net amount of the bounty or grant, and the duty is imposed on goods entered for consumption thereafter.'"
In the case of duty-free imports, the Secretary is required to refer
the matter to the International Trade Commission for a determination, within three months thereafter, of "whether an industry in the
'Cnited States is being or is likely to be injured, or is prevented from
being established by reason of the importation." Entries may be
withheld from final liquidation during the three month period, and
assessed with the countervailing duty during that period if the Commission'S determination is affirmative.'"
In recognition of the inexactitude of any present understanding
of what constitute "bounties" or "grants" to be subject to counter·
vailing duties, the Trade Act specifies that it is the "sense of the
Congress" that the President seek internationally agreed rules and
procedures governing the use of subsidies.'''' In connection therewith,
it provides that the Secretary may suspend application of a countervailing duty order if, at any time during the four-year period commencing with the date of enactment of the Trade Act, he determines
that:
(A) adequate steps have been taken to reduce substantially or elimi·
nate the adverse effect of the bounty or grfUlt;
(B) there is a reasonable prospect that successful trade agreements
will be entered into with foreign countries, under section 102 of the Act,
providing for reduction or elimination of nontariif barriers; and
(C) the imposition of the countervailing duty would be likely to
seriously jeopardize the satisfactory completion of the negotiations. U1

It was apparently contemplated that following the six month
preliminary determination of the existence of a bounty or grant, the
Secretary would have an additional six months to negotiate with the
particular foreign countries in an attempt to obtain elimination of the
121. Trade Act § 331. 19 U .S.C. 13m (J 974). No timetable for making determinations was present prior to enactment of the Trade Act. See 19 C.F.R § 159.47. In
practice the Customs Bureau has acted for the Secretary in making investigations,
although determinations to impose duties have required the Secretary's approval, ld.
122. Trade Act § 331, 19 U.s.C. § 1303 (b)(1974). An injury determination is
required only "so long as . . . required by the international obligations of the United
States/' a reference to the provisions of GAIT which require such a finding for the
imposition of countervailing duties. By virtue of the GAIT "grandfather" clause, the
GATT injury requirement does not apply to dutiable goods under the U.S, countervailing duty law, which antedates the GATT. SE"ATE REPORT, supra note 27, at 185.
123. Trade Act § 331. 19 U.S.C. 1303(d) (1974).
124. ld.
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bounty or grant.'" A Buspension by the Secretary must be reported
to Congress. together with a statement of his reasons therefor and
may be revoked by him at any time. Either House of Congress can,
by simple majority, vote to override the suspension and require the
Secretary to impose immediately the countervailing duties.'"
B. Bounties or Grants Covered
In testimony before the Senate Finance Committee, it was
pointed out that eight general types of measures had apparently been
viewed by the Treasury Department as bounties or grants: direct
su bsidy payments, excessive tax rebates, preferential income tax
rates or accelerated depreciation, price support systems, export loss
indemnification, subsidies for specific capital, production and distribution costs, currency manipulation schemes, and unjustified tax
remissions, such as remission of direct taxes.127 Because the Treasury's decisions were not required, until enactment of the Trade Act,
to specify reasons for imposition of a duty assessment with any specificity, the nature of the bounty or grant triggering the actual impositions has not always been readily apparent. However, the following
categories have clearly been the primary focus of Treasury attention:
1. Direct Subsidy
As might be expected, direct subsidies on exports were among
the earliest to be subject to countervailing duties, and the subject of
one of the two Supreme Court pronouncements on the topic. The
specific measure before the Court was an allowance of three pence or
five pence a gallon upon British compounded spirits. The British law
imposed a levy upon every gallon of spirits distilled in the United
Kingdom and taken out for consumption there. The allowance was
granted upon exportation of the spirits from the United Kingdom. A
countervailing duty had been imposed, and counsel for the importer
argued that the allowance was not a "bounty" upon exportation, but
remission or reimbursement of an expense of manufact.ure. In upholding imposition of the duty, the Court of Customs Appeals took note
of the broad language of the law:
Its plain, explicit, and unequivocal purpose is: \Vhenever a foreign
power or dependency or uny political subdivision of a government shall
give any aid or any advantage to exporters of goods imported into this
country therefrom whereby they may be sold for les8 in competition with
our domestic goods, to that extent . . . the duties fixed in the schedule

- -...
.. - - ...., ..- -...
125. SUMMARY, supra note 7, at 13.
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126. Trade Act § 331, 19 U.S.C. § 1303(e) (1974).
127. Senate Hearings, supra note 118, at 1937, The same eight categories were
dted in Feller, wpm note 116 at 40·50. See also U.S. SENATE COMM. ON FINANCE,
EXECGTlVE BRANCH GATT STL'DIICS 5 (Mar. 1974) for a list of pructices generally considered to constitute a subsidy. [hereinafter cited fis GATT STUDIES].
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of the act are increased. It was the result Cungress was seeking to equalize
regardless of whatever manner or form or for whatever purpose it was
done.!111

This decision was affirmed by the Supreme Court, which noted
in its decision that:
If the word bounty has a limited sense, the word grant has not, A
word of broader significance than grant could not have been used, Like
its synonyms give and bestow, it expresses a concession, the conferring
of something by one person upon another. And if the something he con·
ferred by a country upon the exportation of an~v article or merchandise,
a countervailing duty is required .
l1i~

A more recent and broad-ranging imposition of countervailing
duties occurred in 1968, after the French Government decreed a six
month allowance to be granted on all exports, except for a number
specifically enumerated. The Treasury Department imposed a countervailing duty of 2,5 percent of the Lo,b. price on all merchandise
imported from France, except that as to which it was "proved that
the importation was not benefited by an allowance provided for by
, . ,[the decree]."!30
In one of the first decisions following enactment of the Trade Act,
direct export subsidies granted by the European Common Market on
certain dairy products have come under attack in a preliminary determination by the Treasury that the Community's export restitution
payments, as set forth from time to time in the Official Journal of
the European Communities, constitute a bounty or grant. !.! These
payments are generally calculated on the basis of the difference between the price ftxed for sale within the Market and the price available in the export markeL!32 They had been.suspended in July 1974
because of the threat of a U.S. countervailing duty imposition!'" and
the preliminary determination to impose the duty followed their reinstitution in February 1975. 134
..-::-:--~"C"'C---.
------------128. Nicholas & Co. v. United States. 7 Ct. Cust. App. 97. 106 (1916).
129. Nicholas & Co. v. Uni:ed States, 249 C.S. 34, 39 (1919),
130. T.D. 68-192. 2409 (setting forth a [Custom Bulletin] translation of the
Freneh decree);. as amended by T.D. 68-270. 2 CUST. BULL. 604 (reducing the duty to
1.25 percent).

~.~

131. 40 Fed. Reg. 6791 (Feb. 14, 1975).
132. See Reg. 876/68, Off. J. gur. & Camm. No. L. 155 (1968).
133. 1974 EWH'fH GENERAL RF.PORT OF THE EUROPEAN COMMUNITlES 162 (Feh. 1975).
134. 40 Fed. Reg. 6791 (Feb. 14. 1975). A final determination that the restitution
payments constitute subsidies was issued on rvlay 19, 1975) but imposition of countervailing duties Was suspended by the Treasury Department after certain of the pay_
ments were again lifted. T.D. 75-113. 114. 40 Fed. Reg. 21719·20. See text accompanying note 124. For a discussion of the Common Market agricultural subsidies and U.S.
countervailing duty policy, see Butler, supra note 116, at 120.
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2. Excessive Tax Rebates
Excessive tax rebates were the subject of the only other Supreme
Court decision on the subject, Downs v. United States, '35 which concerned Russian laws dealing with the production and sale of sugar.
Each Russian factory was provided with a quota of so-called "free
sugar," which could be placed on the market at a normal excise tax
of 1.75 rubles. Each factory also had a reserve, which could not be
sold without governmental approval, and a "free reserve or free surplus" which could not be sold for home consumption except upon
payment of an additional tax of 1.75 rubles. In the case before'it, free
sugar had been exported, and in accordance with the law, the normal
tax of 1.75 rubles had been remitted to the exporter. In aftdition. the
exporter was issued a "free-sugar certificate" qualifying an additional
quantity of "surplus" sugar, equivalent to that exported, as free
sugar. The certificate was transferable to other sugar manufacturers-at a price usually determined by the difference between the
home market prices (not including the taxes) and the export market
prices-who could sell the sugar on the domestic market at the ordinary tax of 1.75 rubles instead of 3.50 rubles. The Court held that in
effect the Russian Government paid a bounty equal to the value of
the certificates, since, by selling the certificates, the exporter was
able to realize a profit on his sales to a foreign country.
A Netherlands tax remission system on sugar exports was considered in a 1901 decision of the Second Circuit Court of Appeals}" An
excise tax of 27 florins per 100 kilos was imposed upon all sugar
produced in or imported into Holland. A "deduction" was credited
against the excise tax account of each producer of sugar in an amount
equal to 2.50 florins for raw sugar and 2,84 florins for refined sugar.
Sugar withdrawn for exportation was exempt from the excise tax,
thereby leaving the manufacturer with an excess credit equal to the
amount of the "deduction." The Court rejected the argument that it
was a bounty on production rather than importation, noting that it
was no different than a direct grant on export equal to the amount
of the "deduction."
More recently the Treasury Department has acted, '" and been
upheld, '3S in taking action against the remission of certain internal
taxes by the Italian Government. The charges remitted were termed
"Basic Rate Taxes" and included overhead items such as customs
duties on factory machinery, registration taxes, stamp taxes, trans,
~
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135. 187 U.S. 496 (1903).
136. United St.ates v. Hill Bros. Co., 107 F. 107 (2d Cir. 19(1).
137. T.n. 67·102, 1 CUST. BULL. 212 (1967).
138. American Express Co. v. United States. 472 F.2d 1050 (C.C.P.A. 19(3).
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portation documents taxes, insurance taxes, mortgage taxes and surtaxes, Appellants attempted to distinguish the Downs case by urging
that the bounty there set forth was limited to a remission upon export
in excess of internal taxes, The Court of Customs and Patent Appeals
noted that non-excessive rebates had been accepted in practice only
where the rebates were of excise taxes directly imposed on and related
to the exported product. It sustained the Secretary's finding on the
basis of the absence of a direct relationship between the taxes or
charges remitted and the exported tower units or components or raw
materials employed:
No practice has been established as to rebates of hidden taxes, , ,
which are not directly related to exported merchandise, In fact, rebates
of such taxes appear to be of recent origin and the present case is one of
first impreBSi{}n in the courts,lU

The Court noted that excise taxes are generally passed along to
the consumer in the home market. from which it has been concluded
that "a non-excessive rebate of an excise tax would not encourage
exportation since the profit on domestic and foreign sales would be
the same." Such relationship was not found to be present with the
stamp and other taxes at issue, so that the effect on exportation could
not be readily ascertained. This determination it said was properly
the province of the Secretary of the Treasury, '"
3. Currency Manipulation Schemes
Currency manipulation schemes have been subject to a number
of countervailing duty impositions. The most recent Court consideration of the subject occurred in the 1963 case of Energetic Worsted
Corp, v. United States, '" involving combed worsted wool exported
from Uruguay, A Uruguayan Government decree permitted preferential exchange rate treatment to be granted "for industries which need
it in order to place their products abroad," Pursuant to the decree,
different rates were assigned to various commodities, ranging from
1.519 pesos per dollar to 2.35 pesos per dollar, with higher rates generally established for manufactured articles. Thus, the rate of exchange
139, Id, at 1057-58.
140. Id. at 1058. In reaching its decision, the Court considered the scope of Article
Vl(4) of the GATT. which provides that an imported product shall not be subject to
countervailing duty by reason of the exemption of the product from taxes borne by like
products when destined for consumption in the country of origin or exportation, or hy
reason of refund of such taxes. The Court referred to a Working Party Report of the
contracting parties to GATT as evidence of international recognition of a 'direct relationship to the product' test for taxes that can properly be remitted on exported
products. Id, at 1060. For a discussion of the distinction between direct and indirect
taxes under the GATT, and the Working Party Report, see GATT' SroOlES. supra note
127, at 1~5.
141. 224 F. Supp, 606 (Cust. Ct. 1963).
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applicable to wool in the grease was 1.519 pesos per dollar, and that
for woolen manufactures was 2.35 pesos per dollar. Exports of wool
tops were subject to a combined rate of 76 percent at 2.35, and 24
percent at 1.519, or a net rate of 2.15. The Customs Court upheld the
Treasury's assessment of a countervailing duty, noting that the purpose of the multiple exchange system was to aid industries which
needed assistance in placing products abroad, that in fact the expor·
tation of the wool tops had increased markedly, and that in effect the
system enabled the wool tops to be sold at a proportionately reduced
price to domestically produced tops. On appeal, however, the Court
of Customs and Patent Appeals reversed, holding that the so-called
"benchmark" system employed by the Treasury in detennining the
existence of the bounty and the amount of the countervailing duty
was improper. In the absence of figures for 1953-the year at
issue-the Treasury Department had computed a "benchmark" exchange rate of 1.86 pesos per dollar on the basis of the weighted
average exchange rates of all imports and exports during 1951 to
determine whether the rate of 2.06 on wool tops constituted a bounty.
These earlier figures were considered unrepresentative by the appellate court, which also noted that there were other factors to explain
the increased volume of tops exported.'42
In earlier cases, the Courts considered and upheld duty impositions in a number of other multiple currency schemes. These included
importations of chinaware from Germany, under which an importer
was permitted to pay 90 percent of the purchase price in "registered
reichmarks" for $0.2142 pe,!' mark and 10 percent in "free reichmarks"
at $0.4033 per mark, a price arbitrarily fixed by the German Exchange Control Board.143 The dual currency system was termed a
device to aid manufacturers in invading foreign markets, since the
registered marks could be redeemed for the higher value marks. Similarly, in Robert E. Miller v. United States,l44 the importer paid for
thumbtacks purchased in Germany in so-called Aski marks, which
were lower in price than free marks, but could be used to pay for
exported goods and redeemed by the German exporter for the same
value as free marks.
4. Preferential Taxes; Governmental Loans and Other Recent
Subsidies
Recent decisions of the Treasury Department indicate an apparently broadening view of the type of governmental programs which
142. 53 C.C.P.A, 36 (1966),
143. Woolworth Co, v, United States, 115 F.2d 348 (C.C.P.A. 1940); See also V,
~Iueller & Co. v, Unit.ed States, 115 F,2d 354 (C,C.P.A. 194Q).
144. 34 C,C.P,A. 101 (1946),
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may be subject to countervailing duties. In a 1973 Treasury Decision,
X"radial steel belted tires manufactured by the Michelin Tire Manufacturing Company of Canada were held subject to a countervailing
duty. '45 The bounty was determined to consist of:
(a) Certain grants to Michelin by the Government of Canada;
(b) a special accelerated depreciation provision made available to
rvHchelin under the Canadian income tax law;
(cJ cert.ain grants and a low interest loan made available by the
Province of Nova Scotia; and
(d) certain lower property taxes made available by municipalities.

The benefits accorded to Michelin were designed to facilitate the
construction of two plants in economically depressed areas of Nova
Scotia. In addition to the special accelerated depreciation benefits
and reduced property assessments, the benefits included a grant totalling over $23 million, a loan of $50 million, and a $10,000 plant site
donation. While they apparently were not aimed specifically at penetrating the export market, the bulk of the sales from the plants in fact
reached the enited States. u,
In its imposition of a countervailing duty of 6.6 percent of the
f.o.b. value of each tire, the Treasury Department noted that no
benefit was being derived from the special accelerated depreciation
provision, but that a future benefit therefrom would be subject to an
additional imposition.14;
In an announcement on February 5, 1975, the Treasury Department noted that benefits conferred upon exports of specified consumer electronic products under three programs of the Japanese Government were considered to be bounties or grants. The programs
included preferential interest rate loans from the Japan Development
Bank, promotional assistance from the ,Japan ExtBrnal Trade Organization, and tax deferrals under the Overseas Market Development
Reserve. However, the Department concluded that the amount of the
benefits bestowed on exporters under the first two programs were de
minimis, and that data available also indicated that pro rated benefits to exporters of the consumer electronic products in question
under the third program were also de minimis. However, since the tax
deferral plan was only available to firms capitalized at less than one
billion yen, the Department considered that significant benefits
might be concentrated in a few smaller firms exporting to the United
States. Accordingly, the Department indicated it was requiring re145. T.D. 73-10, 6 CUST. BULL. 24 (1973).
146. See Guido & Morrone, The j'rfichelin Decision. 6 LAW & POL. INT'L Bus. 237,
238 (1974).
147. The rat<! was subsequently reduced to 3,7 percent. T.D. 74·237, 39 Fed. Reg.
33207 (Sept. 16, 1974).
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ports from Japanese firms eligible for the tax deferrals and exporting
the electronic products to ascertain whether and to what extent they
benefitted from the program. If the reports indicate that the benefits
are not de minimis in relation to the quantity of exports involved, a
countervailing duty will be imposed.!"
Also, in a February 18, 1975 decision, the Department announced
that certain payments made under a newly proposed export loan
program of the Government of Argentina for the footwear industry
were under observation to determine whether their operation resulted
in payment of a bounty or grant. '"
V. JUDICIAL REVIEW IN UNFAIR TRADE CASES
The Trade Act inaugurates judicial review of administrative denials of relief in unfair trade cases. Section 516 of the Tariff Act of
1930 is amended"" to establish a procedure whereby an American
manufacturer, producer or wholesaler may petition the Secretary of
the Treasury for a determination that antidumping or countervailing
duties should be imposed with respect to merchandise of a class or
kind manufactured, produced or sold at wholesale by him, and initiate a civil action in the Customs Court if the Secretary determines
that the duties should not be assessed. The statutory amendment
thus provides the redress which was held unavailable in United
States v. Hammond Land Produ.cts, Inc.,151 in which an American
manufacturer unsuccessfully sought to protest a Treasury Department decision not to impose countervailing duties on litharge imported from Mexico. The Court of Customs and Patent Appeals held
that the protest was not authorized under existing provisions of section 516, in large part because it considered the countervailing duty
statute penal rather than protective in nature, and the Treasury Department's decision-making a matter of policy not properly subject
to review. In dicta the Court suggested that a similar attempt by an
American manufacturer to enforce the dumping laws would be rebuffed since "the roles assigned to the Secretary of the Treasury and
the Tariff Commission are such that bypassing them in Ii 516(b)
proceeding is out of contemplation."I'!
148. 40 Fed. Reg. 5378 (Feb. 5, 1975).
149. 40 Fed. Reg. 6993 (Feb. 18. 1975).
150. 19 U.S.C. 9 1516, (1974) as amended by 'Trade Act § 321(e), 331(b).
151. 440 F.2d 1024 (C. C.P.A. 1971); cert. denied, 404 U.S. 1005. In National Milk
Producers' Federation v. Schultz 372 F. Supp. 745 m.c.c. 1974), the district court,
taking cognizance of the Hammond decision that there was then no remedy available
to an American producer in the Customs Court, agreed to take jurisdiction in a manda~
mus proceeding to compel the Secretary of the Treasury to impose countervailing
duties on certain dairy products imported from the European Common 'Market.
152. United States v. Hammond Land Products, Inc., 440 F.2d 1024, 1029
(C.C.P.A. 1971). Although there had apparently been no attempts to enforce the An·
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Importers retain their existing rights to appeal from the imposi.
tion of dumping or countervailing duty determinations to the United
States Customs Court, and from there, to the Court of Patent and
Customs Appeals.''' In dumping cases, the review includes considera·
tion of whether the Tariff Commission (International Trade Commis·
sion) has acted", .. within the scope of its authority, has correctly
interpreted statutory language and has correctly interpreted the
Law."'54 In this connection, it may be noted that in order to assure
an effective appeal''' the Trade Act explicitly requires that the determinations of the Commission and the Secretary set forth a complete
statement of its findings and conclusions, and the reasons or bases
therefor, on all material issues of fact or law presented.'"
Importers do not have the right to seek injunctive or declaratory
relief in the district courts against the initiation or conclusion of
antidumping proceedings, the remedy afforded in the Customs Court
having been determined to constitute an adequate remedy at law.157
It is similarly clear that the Customs Court itself is not empowered
to grant equitable relief.'M
In section 337 unfair practice cases, the Trade Act has similarly
extended the right of judicial appeal of final Trade Commission determinations to complainants before the Commission, as well as continuing to permit importers of the articles involved to secure such
review.''' Final determinations refer to decisions of the Commission
tidumping Laws, there had heen previous indications that the remedy existed. See, e.g.
North American Corp. v. Anderson, 184 F.2d 591 (D.C. Cir. 1960) in which the Court
of Appeals. upholding dismissal for lack of .jurisdiction of an action hrought in the
federal district court by American cement manufacturers for declaratory and injunc~
tive relief against the Secretary of the Treasury, following his decision that cement
from Norway was not being sold at less than fair value, noted that exclusive jurisdiction lay in the Customs Court and that Section 516 provided an adequate remedy in
that Court. While the Treasury Department expressed the opinion that the right of
appeal existed. and hoth the House and Senate Committees reporting the bill generally
concurred in this view, the matter was considered sufficiently in doubt to require
explicit coverage. See SENATE REPORT, supra note 27 at 178.
153. 19 U.s.C. § 169, 1514-5; 28 U.S.C. § 2601, 1632 (1974).
154. City Lumber Co. v. Cnited States, 457 P,2d 991, 994 (C,C.P.A. 1972),
155. See SENATE REpOR!l', supra note 27, at 178.
156. Trade Act § 321. 19 U.S.C, § 160(d){2)(1974).
157. J,C. Penney Co, v, United State. Treas. Dept., 439 F,2d 63 (2d Cir, 1971),
cert. denied, 404 U,S. 827,
158. Matsushita Electric Industrial Company Ltd. v. United States, 485 F.2d 1402
(C.C.P,A. 1973),
159. Trade Act § 341, 19 U.S.C. § 1337(e) (1974). For a discussion of the issues
raised in connection with the Court of Customs and Patent Appeals jurisdiction as an
Article III Court to review advisory determinations of the Tariff Commission under the
provh:jinIls of section 337 prior to enactment of the Trade Act, see Metzger & Musrey~
Judl:cial Review of Tariff Commission Actions and Proceedings, 56 CORNELL L. REV.
285 (1971).

112

JOURNAL OF INTERNATIONAL LAW AND POLICY

VOL. 5:77

which have been referred to the President, and have either been
approved by the President or have not been disapproved by him
within the requisite sixty days after referral of the determination. The
review is directly to the Court of Customs and Patent Appeals.'"o

VI.

CONCLUSIOK

The Trade Act offers a wide-ranging opportunity for a new era
of international cooperation and expanded trade between the United
States and other nations, An opportunity is presented not only for
broad scale reduction of fariff barriers but also for new rules and
procedures to reduce or eliminate non-tariff barriers, including the
extension of GATT to develop new principles for fair trade practices.
Nonetheless, it is clear that in the interim, the Trade Act provides
American business with new and expanded remedies to counter such
unfair trade practices as continue to exist in the import area.
16(l. 19 U.S.C. § 1337(c), (g) (l974). See also SENATE REPORT, supra note 27, at
197.

