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1. INTRODUCTION
The United Nations and Non-Governmental Organizations
In 1945, when national delegations gathered at San Francisco to
draft the Charter of the U.::'-J .. it was largely through the influence of
a number of non-governmental organizations (NGOs) that the promotion of unive~sal respect for and observance of human rights was
given a pre-eminent place among the aims and purposes of the U.N.'
In recognition of such efforts and because the U.N. was aware of the
great potential of NGOs for contribution to its work, Article 71 of the
Charter provided for the establishment of formal relations between
the U.N. and NGOs.' Article 71 reads as follows:
The Economic and Social Council may make suitable arrangements
for consultation with non~governmental organizations which are con~
cerned with matters within lts competence. Such arrangements may be
made with international organizations and l where appropriate) with na
tional organizations after consultation with the Member of the l:nited
Nations concerned;~
w

The innovative principle established in Art. 71 opened a recognized channel through which an international point of view of "We
the peoples" could be brought to bear on the formulation of economic,
social, and human rights policies and programs of the u.N.' (The
U.N., like the League of Nations, is an organization of sovereign
member states, but "We the peOples" of the u.::'-J., and not the governments are the proponents of the U.N. Charter.)
Implementation of Article 71
'B. Se. (19OO), LL.B. (1962), both from Banaras Hindu University, India; YI.B.A.
(]967), California State University, Fresno; LL.M. (1972) and candidate for the J.S.D.
degree at the School of Law (Boalt. Hal\). University of California. Berke;ey. The
author i-5 grateful to Dr. Frank C, ~ewman. Jackson H, Ralston Professor of Law,
University of California 1 Berkeley, for constant encouragement, guidance, and a8sis~
tance in the preparation and writing of this paper,
1. L.C. WHITE, iNTERNATlONAL NON·GovERNMeNTAL ORGANIZATIONS 10 (1951); J.
Bl...AUSn~IN, HeMAN RIGHTS-A CHALLENGE TO THE UNlTEb };'ATIONS AND OUR GE~F,RATION

6-7 (1963). For "seven specific references to human rights" in the U,N, Charter l and a
discussion of the contribution of NGGs in the inclusion of these provisions, see Humphrey, The G.N. Charter and the Universal Declaration of Human Rights. in THE
lKTERNATioXA[. PROTECTION OF HeMAN RlGHTS 41-46 (E. Luard. ed., 1967).
2. U.N. Doc. E/C.2/661 (1968).
3, lLN. CHARTER arL 71,
4. Campbell, Do NGOs Haue a Roler, 11 Im'L, DEV. REv. 34 (1969).
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In February 1946 the General Assembly, at its first session, called
upon the Economic and Social Council (ECOSOC) to implement
Article 72 "as soon as possible.'" ECOSOC responded by adopting
resolution 2/3 on June 21, 1946, which provided for temporary arrangements for consultation, including principles to govern the relationship, criteria for granting consultative status. and the rights and
duties of NGOs in three different cate.guries of consultative status.
These provisions, with certain minor modifications, were later incorporated in ECOSOC resolution 288H(X) February '27, 1950' ECOSOC resolution 1296 (XLIV) of May 23, 1968' superseded resolution
288B(X) of February 27, 1950 and is the current' legal document
governing the NGOs' relationship with the Council and subsidiary
organs of the Council. It recognizes in the preamble "that arrange,
ments for consultation with non-governmental organizations provide
an important means of furthering the purposes and principles of the
United :-.rations," and reaffirms the statement contained in the
ECOSOC resolution 288B(X) that the consultations "shouid be developed to the fullest practicab;e extent. " i
Right of NOGs to Submit Written Statements
Paragraph 23 of the ECOSOC resolution 1296 (XLvl) grants to
NGOs which bave general and special consultative status (Categories
I and II) '" the right to submit II-Titten statements" on certain subjects,
5. G.A, Res. 4, l'.N. Doc, A/54 at 10 (1946).
6. ECOSOC Res. 288B, 10 t;,;>.J. ECOSOC. Bupp. 1, at 24. V.X Doc E/1661
(1950). [hereinafter cited as ECOSOC Res. 288B}.
7. ECOSOC Res. 1296, 44 LN. ECOSOC. Supp. 1, at 21, U.N. Doc. f)/4648
(l968). \hereinafter cited as EeOSOC R€s. 1296:. ECOSOC resolution 1296 (XLIV)
became (~ffective on June 3, 1969, only after the completion of the modiHcation of the
related Rules of Procedure.
This resolution is a substantially detailed document. in ten parts. Parts I and II
deal wjLh the principles to be applied :n the es::ablishment of cons·.]ltative reiations
and the principles governing the nature of the const.ltative arrangements respectively.
Part III sets up the three categories of cm;.suitative relationg and provides the rrlteda
for distinguishing between the various NCOa, Other parts of t.he resolution describe
thE rights and duties of the ;.laOs in different categories in relation to the CounciL
commission. and other subsiciiary organs of the Council, Internationa: ConfE'1'2nCe~
called by the Council, and the Secretariat- (Parts IV, V, VI, VII, and X, respectiveiy),
Part \'III deals with the suspension and withdrawal of the consultative status and Part
IX provides for a Council Committee on NGOs, the provisions rega:ding its c:o:nposition and elect.lOI1S, its functions, and its special relationship ""'lth NGOs.
8. The resolution was amended by ECOSOC resolution 1391 (XLVI) of ,June 3,
1969. It amends the provisions regarding the election of the Council Cornmitte-e on
KGOs, and contains some minor edit-or::al change3. EC030C Res, 1~';91, 46 lJ"N ECOSOC, Supp. 1, at. 19, U.N". Doe. E/4715 (969)
9. ECOSOC Res. 288B. supra note 6.
10. Part III (paras. 15 through 19) of EeOSOC resolution 1296 establishes r.hree
categorieB of consultative statmL In brief, they 3!'e: Categor:r I (general consultative
status)-organizations concerned with most of the activities of the Council; CGregory
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and, with minor exceptions, requires the Secretary-General to circulate these statements to the members of the CounciL
Paragraph 23 reads as follows:
\Vritten statements relevant to the work of tbe Council may be submitted by organizations in categories I and IT on subjects in which these
organizations have a special competence. Such statements shall be circulated by the Secretary-Generai of the Un:ted Nations to the members of
the Council, excep: those statements which have become obsolete l for
example, those dealing with matters already di8po8ed of and those which
had already been circulated in some other form,!2

The organizations in the third category (the Roster) do not have
a right to submit written statements but may be invited to do so by
"the Secretary-General, in consultation with the President of the
Council. or the Councilor its Committee on Non-Governmental Organizations .""
Paragraph 24 of the resolution'"lays down the conditions regardII (special consultative st.atus)-organizations concerned with only a few of the a("tivi~
ties of the Council {NGOs primarily interested in the field of human rights are usually
placed in this category}; The Roster-organizations which may make occasional and
usefu: contributions to the work of the Councilor other U,N, bodies.
The differences between the categories fire not very clearly defined, resulting in
considerable leeway in the placement of individuai organizations, induding political
considerations, See Campbeli, supra note 4, at 36,
However, generally speaking, Hregard shal! be had to the nature and scope of its
activities and to the assistance it may be expected to give to the Council or its 5ubsidiw
ary bodie~ in carrying out the functions set out in Chapters IX and X of the Charter
of the United Nations" (para" 15L
,
11. The scope of consult.ation and the rights of NGOs vary and depend upon the
categDry in which an organization is placed, The rights and duties of NGOs in different
categories are laid down in various parts of the ECOSOC resolution 1296, supra note
7, Briefly, ~GOs in any category "shallo receive provisional agenda of the Council,
commissions, and other subsidiary organs of the CO'J.ncH, and may sit as observers at
all of their public meetings. Organizations in Category I may even propose items to
be placed on the provisional agenda of' the Council or commissions (paras. 21 and 2'7),
NGOs may also, under certain circumstances, present ora'; statements (paras, 25 and
31).

12. ECOSOC Res. :296, mpra note 7.
13. ECOSOC Res, 1296, sSipra note 7, at para. 24(fL
14. Paragraph 24 of the ECOSOC resolution 1296 reads as follows:
2·t The following conditions shall be observed regarding the submission
and clrculation of such statements:
(a) The written statement shal! be submitted in one of the official
languages.
{bl It shaH be submitted in sufilcient time for appropriate consult~
ation to take place between the Secretary-General lind the organization
before circulation,
(c) The organization shall give due consideration to any comments
which the Secretary-General may make in the course of such consultation
before transmitting the statement in final form,

444

JOliRNAL OF INTERNATIONAL LAW AND POLlCY

VOL. 5:441

ing the submission and circulation of such statements, and includes
conditions regarding the language and length of the statement and
time for submission.
Paragraphs 29 and 30 grant to NGOs the right to submit written
statements and have them circulated to the members of the commisions and/or other subsidiary organs of the Council. With one minor
exception, these statements are subject to the same conditions as in
the case of the Councii.!5
The provisions regarding the submission of written statements in
ECOSOC resolutions 288B(X) and 1296 (XLVI) are essentially the
same. The latter resolution differs from its earlier counterpart in that
it modifies the procedures ror circulating the statements. refines the
language of resolution 288B(X). and provides guidelines regarding
the loss of consultative status by NGOa.!6
(d) A written statement submitted by an organization in category
I will be cireui"ted in full if it does not exceed 2,000 words. Where a
statement is in excess of 2,000 words, the organizations shall submit a
summary which will be circulated or shall supply sufficient copies of the
full text in the working languages for distribution. A statement will also
be circulated in full, however, upon a specific request of the Councilor
its Committee on Non-Governmental Organizations.
(e) A written statement. submitted by an organization in category
II or on the Roster will be circulated in full if it does not exceed 500 words.
Where a statement is in excess of 500 words, the organization shaH suhmit
a summary which will be circulated; such stawments will be circulated
in full, however, upon a specific request of the Council or its Commitiee
on Non-Governments.: Organizations.
(f) The Secretary-General. in consultation with the President of the
Council, or the Council or its Committee on :Non-Governmenta! Organi~
zations, may invite organizations on the Roster to submit written statements. The provisions of SUb-paragraphs (a). (b). (c! and (e! above shall
apply to such statements.
(g) A written statement or summary, as the case may be, will be
circulated by t.he Secretary~General in the working languages, and, upon
the request of a member of the Council, in any of the official languages.
15. A written statement submitted by an organization in category II or on the
Roster will be circulated in full if it does not exceed 1500 words as compared with only
500 words in lhe case of the CounciL ECOSOC Res. 1296, supra note 7. at paras. 30(e),
30(0.
15. ECOSOC Res. 288B, supra note 6, provided for the c;rculation of the written
statements to all the members of the United Nations, and it mentioned only "commis~
sion or sub-commission" and not I'commissions or other subsidiary organs of the C{)un~
eil as mentioned in ECOSOC resolution 1296 of 1968. Also. l<~COSOC resolution
288B(X) of February 27, 1950 had only nine parts as compared with ten parte in
ECOSOC resolut;on 1296 of May 23. 1968. supra note 7. The additional part VIII of
resolution 1296 (paras, 35 through ~~8) deals witt. the Suspension and vVithdrawal of
Consultative Statos. There was no such provision in ECOSOC resolution 288B(X). Sec
also Liskofsky. The U.N Reviews its NGO System, in ',EPORTS ON THE FOREIGN SCENE
(pamphiet published by the American .Jewish Committee 1970).
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ECOSOC Resolution 454 (XIV) of ,July 22, 1952

ECOSOC resolution 454 17 restricted the rights of );GOs to have
written statements circulated directly to the members of the Council,
Commissions or other subsidiary organs of the Council by making the
statements containing complaints against governments alleging violations of human rights subject to the special procedure laid down in
ECOSOC resolution 75(Vl of August 5, 1947, as amended. ECOSOC
resolution 75(V) was later replaced by ECOSOC resolution 728F
(XXVIII) of July 30, 1959. 1< However, the basic principles and procedures were not changed, and it reaffirmed the statement made by the
Commission on Human Rights (hereinafter referred to as the Commission) that it had "no power to take any action in regard to any
complaints concerning human rights."I'
The complaints received from NGOs in consultative status alleging violations of human rights in particular states, like other com·
plaints against governments, were placed on a "confidential list" in
accordance with the provisions of paragraph 2(h) of ECOSOC
resolution 728F. The Commission continued to receive the confidential lists of communications in private session, which usually lasted
for only a few minutes. Hardly anything was done about the complaints except the Commission's "taking note" of the list.'"
General Assembly Resolution 2144 (XXI) of 1966

By the late sixties the political climate had changed.'1 and the
General Assembly in its landmark resolution 2144 of October 26, 1966
invited "the Economic and Social Council and the Commission on
Human Rights to give urgent consideration to ways and means of
improving the capacity of the United Nations to put a stop to violations of human rights wherever they may occur" (para. 12)." ECO·
17. ECOSOC Res.

,4 n.N. ECOSOC, Supp. I, at 60, V.l\. Doc. E/2332

(~952).

18. ECOSOC Res. 7281", 28 U.N. ECOSOC, Supp. 1. at 19, D.N. Doc. E/3290
(1959).

19. This decii<lon was immediately criticized by Professor Hersch Lauterpacht as
amounting to "n denial of the effective right of petition and to an abdication of the
crucial function of the United Nations in this respect," U.N. Doc, E/CNA!89, at 16
(1948). Later, i~ 1950, Loutetpatht made a simiiar poinr. when he said, "[TJhere was
no Jegal basis for that statement. These bodies, Hnd ir.. particular. the Commisstor. on
Hurr..an Rig:"'t;:;j Bre not on~y entitled to take such action. By t.he terms of the Charter
they are bound to do so." H. LAC:l':r~PACT1T, Il\TERNAT!Oi\AL LAW AND HUMAN RWHTS 230
(1950), The same view is expressed in a paper prepared hy the Secretariat in 1949, U.N,
Doc. E/eN.4/16,5 (1949).
.
20. Humphrey, The Right of Pen'tion in the United ~Nations, 4 HUMAN RIGHTS J,
463,470 (1971).
21. Id.
22. G.A. Res. 2144, 21 GAOR Supp. 16. at 46. U.N. Doc. Aj6316, pata. 12 (1966).
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SOC responded by adopting resolution 1235 on ,June 6, 1967," which
inter alia approved a request by the Commission on Human Rights
that the Sub-Commission on the Prevention of Discrimination and
Protection of Minorities (hereinafter referred to as the SubCommission) prepare a report containing information on violations of
human rights and fundamental freedoms from all a[Jailable sources
and also bring to the attention of the Commission any situation which
it has reasonable cause to believe reveals a consistent pattern of
violations of human rights and fundamental freedoms in any country." It was obvious that the Council and the Commission, on whose
recommendation the Council had acted, no longer thought that the
Commission had "no power to take any action in regard to any complaints concerning human rights."" This position is further supported by subsequent resolutions, notably ECOSOC resolution 1503
of May 27, 1970" and Sub-Commission resolution 1 (XXIV) of August
13, 1971." These resolutions provide new and detailed procedures for
dealing with human rights complaints, including those received from
~GOs.

In view of the renewed emphasis on the importance of NGOs in
the process of reporting alleged human rights violations, this paper
will examine the present status of ECOSOC resolution 454 (XIV) of
,July 28, 1952, which restricted the rights of NGOs to submit written
complaints of such alleged violations. It will also briefly describe the
new procedures, with special emphasis on the rights and ciuties of the
Commission and Sub-Commission regarding such complaints, Finally, it will examine the role of ~GOs in the international protection
of human rights by invoking the new U,N. procedures.
II. COMPLAL"<;TS ALLEGING VIOLATIONS OF HUMAN RIGHTS
Complaints llileging Violations of Human Rights and ECOSOC Resolution 454 (XIV)
Before the adoption of ECOSOC resolution 288B(X) of February
27, 1950, written statements received by the Secretary-General from
~GOs in consultative status, including statements containing complaints against governments alleging violations of human rigbts,"
23. ECOSOC Res. 1235, 42 C.N. ECOSOC, Supp. 1, at 17, U.N. Doc. E/4.393
(1967) [hereinafter cited as ECOSOC Res. 1235].
24. Commis.io" on Human Rights Res. 8, 42 U.N. ECOSOC, SU?p. 6, at 131,
U.N. Doc. Ei4322 \19671.
25. Humphrey, supra note 20, at 471.
26. ECOSOC Res. 1503, 48 U.N. ECOSOC, Supp.
at 9, US. Doc.
E/4832/Adci. 1. para. i(c) (1970) [hereinafter cited as ECOSOC Res. 1503].
27, Question of the Violation of Human Rights & Fundamental Freedoms (etc.!,
Sub·Coml!lission Res, 1 (XXIV), Sub· Commission on Minorities, Report, U.N. Doc.
E/CNA/Sub. 2/323 (1971) [hereinafter cited as Sub-Commission Res. 1 (XXIV)].
28. There was hardly any doubt about the right oithe NGOs to bring complaints
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were circulated as United Nations documents in accordance with
ECOSOC resolution 2/3 of June 21, 1946." However, ECOSOC resolution 454 of .July 28, 1952 laid down a special procedure for dealing
with all H[c]ommunications from non-governmental organizations
in consultative status containing complaints against governments"
(title of ECOSOC resolution 454). It provided inter alia that all such
statements which contain complaints of violations of human rights
were to be handled in accordance with the special procedure laid
down in ECOSOC resolution 75(V) of August 5. 1947, as amended,")
later replaced by ECOSOC resolution 728F of .July 30, 1959.
ECOSOC Resolution 728F (XXVIII) of ,July 30, 1959
Resolution 728F "requests the Secretary-General," among other
things, to compile two lists of communications concerning human
rights, including "communications from non-governmental
organizations."" The first compilation is "a non-confidential list containing a brief indication of the substance of each communication,
however addressed, which deals with the principles involved in the
promotion of universal respect for, and observance of, human rights"
[para. 2{a)]. The second compilation is "a confidential list containing a brief indication of other communications concerning human
rights, however addressed" (para. 2(b)] (emphasis added), The resolution also requests the Secretary-General to distribute both lists to
the members of the Commission on Human Rights before each session, but the confidential list only "in private meeting." The resolution also provides for "the members of the Commission, upon request,
to consult the originals of the communications" on the nonconfidential list [para, 2(c)], The implication of this provision (and
the practice at the U.N.) until ECOSOC resolution 1235 of June 6,
1£)67 was that members of the Commission were not entitled to consult the originals of the communications on the confidential list,
which included the written statements received from NGOs in consultative status."
~------------~~----"'--"'--

against governments, which was evident by the title of' the ECOSOC resoiution
454(XIV) of July 28,1952, itself: Communications from Non-Governmental Organizations in Ccnsuitatr:ue Status Containing Complaints Against Governtnents. See also
the st.at.ement of lYlr, Kotschnig of the '\.;.8. in the summary records of the 661st
meeting of lhe RCOSOC. U.N. Doc. '~!SR. 6GI, al695 (1952).
29. 1.:.N. Doc. E/C.2/332 (1952).
30. BCOSOe Res. 75, U,N. Doc. BCi573. at 20 (1947); BCOSaC ReS. 275B, 10 1.:.N.
BeOSOC, Supp. 1. at 7, US. Doc. B/le61 (1950\; EOOfiOC Res. lI6A, 6 e,N. ECOSOC, Supp. I. at 16, 1.:.K Doc. E/749 (1948:; ECOSOC Res. 192A, 8 U.N. EeOSOe,
Supp. 1, at 7, U.N. Doc. Ei1162/Rev.l (1949).
;31. See U.N. Doc. El22iO. AI~o, "communications" is "the term generally employed in all documents of the Economic and Social Council and jt.s subsidiary bodies"
to describe various written statements, includjng complaints. lJ ,N, Doc. E!C.2lS.R.
118. at 9.
32. This, in effect, gave the right to the Secretary~General to withhold the com~

448

,JOURNAL OF INTERNATIONAL LAW AND POLICY

VOL. 5:441

ECOSOC Resolution 1235 (XLI!) of June 6, 1967 and the Right of the
Commission and the Sub-Commission to Consult the Originals of All
Complaints
The ECOSOC resolution 1235 of June 6, 1967, not only rejected
the statement in Section 1 of ECOSOC resolution 728F that the
Commission had "no power to take any action in regard to any com·
plaints concerning human rights," but also approved the decision of
the commission to give annual consideration to the item entitled
"Question of the violation of human rights and fundamental freedoms" (para. 1). Also, paragraph 2 of the resolution authorized both
the Commission and the Sub-Commission "to examine information
relevant to gross violations of human rights and fundamental free·
doms" contained in the communicat.ions listed by the Secretary·
General pursuant to ECOSOC resolution 728F (XXVll) of 30 July
1959 (emphasis added). It was clear that this examination required
both the Commission and the Sub·Commission to see all communications concerning human rights in full, and "not merely the summaries contained the confidential lists,"" subject of course to the
provisions of paragraph 2(b) of Council resolution 728F concerning
the divulging of the identity of the authors of communications. In
fact, subsequent to the adoption of resolution 1235, members of the
Sub-Commission and the Commission did have access to copies of
the originals of all complaints." The packages of the copies of the
plaints and exclude the members of the Commission from seeing the copies or the
originais of the complaints against governments alleging violations of human rights.
However, it was not only illegal. it was unwise and unpractical, as well. Any person
or group could mail a copy of the complaint to the members of the Commission, too,
"All they needed was writing materials. a stamp, and in some countries, the courage
to mail the ietter.'l Humphrey, supra note 20, at 467.
33, Humphrey, supra note 20, at 47L
34. The Sub·Commission at the very first opportunity at its 20th session, held
from September 25 through October 12, 1967 at Geneva, looked at the communications. discussed them. and adopted Resolution 3 (XX) of October 6. 1967 by which it
unanimously drew the attentjon of the Commission to situations in the Republic of
South Africa. South· West Airiee, Southern Rhodesia. Angola. Mozambique, Guinea
Bisseau, Greece, and Hait:; for details, see the Report of the Sub~Commi85ion, U.:J,
Doc, E/CNA/Sub.2/286, paras, 75·95, At its 21st ses!4ion heid from October 7~25, 1968,
at Geneva, the SubwComr.rission again adopted a resolution but simp}y drew the attention of the Commission to the SubMCommission's discussion of the subject; see the
Report of the Sub·Commission, ILN, Doc, E/eNA/Sub, 2/294, paras. 61-70 and 95
(1968), It is clear that the memhers of the Sub· CommIssion had access to the originais
of all complaints listed by the Secretary~General on either of the two lists prepared in
accordance with ECOSOC resolution 72SF. At its 22nd and Z3rd sessions (August 15,
196[1 to September 12. 1969. and August 10.28. 1970). the Sub·Commission did not
consider the relevant Agenda items hecause they vvere involved with deveioping the
new procedurE'S and the rules of admissibility. See the Reports of the Sub-Commission
fo!" 22nd and 23rd sessions_ [.N. Doc, E/CN,4!Suo. 2;:305, para. 15 (196?), and
E/C}; A/Sub. 2/316. para. 9 (19701. The Sub-Commission finally adopted resolution 1
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originals included the complaints placed on the "confidential Est"
compiled in accordance with ECOSOC resolution 728F,
It follows that the Secretary-General did not have the power or
responsibility to withhold any complaints alleging violation of human
rights from the members of the Commission or the Sub-Commission,
The Secretary-General, however, still compiled the two lists because
the copies of the originals of the complaints on the "confidential list"
were presented only in "private meeting," and were subject to the
provisions concerning the divulging of the identity of the authors of
the complaints [para, 2(b) of Council resolution 728FJ. But it was
the Sub-Commission and the Commission which had the authority
to decide which information was relevant to gross violations of human
rights and fundamental freedoms with a view toward ascertaining
situations which reveal a consistent pattern of violations of human
rights,
Thus, the members of both the Commission and the SubCommission had access to the originals of all the complaints alleging
violations of human rights placed on either of the two
lists-confidential or non-confidentiaL The originals included the
written statements submitted by NGOs in consultative status containing complaints against governments alleging violations of human
rights,
lIT. NEW U,N. PROCEDURES FOR HUMAN RIGHTS COMPLA!!,;TS
EC080C ResolutIon 1503 (XL VIm of May 27, 1970
ECOSOC resolution 1503 of May 27, 1970'" provides more detailed procedures and new machinery to assist the Commission and
the Sub-Commission to discharge their functions in relation to violations of human rights and fundamental freedoms. Paragraph 1 of the
resolution provides as follows:
The Economw and Socl:a! Council,
Authorizes the Sub-Commission on Prevention of Discrimination and
Protection of Minorities to appoint a working group consisting af not
1.

more than five of its members, with due regard to geographical dlstribu~
tion. to meet once a year in private meet:ngs for a period not exceeding
ten days immediately before the sessions of the Sub~Commission to con~
sider ali communiea.tion3, including replies of Governments thereon, re"
ceived by the SecretarY-General under Council resolution 728F (XXVIII)
of 30 t~ uly 1959 with a view to bringing to the attention of the SubCnmmission those communications, together with replies of Gove-rn(XXIV) at its 24tb session beld August 2·20, 1971. See Sub-Comm'n. Res. 1 (XXIV),
supra note 27, at paras. 16·89, For the aetivities of the 8\Jb~Cornmission at its 25th

and 26th sessions held from Aug",t 14, 19n to Sept.ember 1, 1972, and August 20-31,
1973, see infra notes 48 and 51.
35. ECOSOC Res. 1603. ,-upm note 26.
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ments) if any, which appear to revel:rl a consistent pattern (If gross and
reliably attested violations of human rights and fundamental freedoms
within the terms of reference of the Sub~Commission"i~

The Sub-Commission, in turn, is requested:
to consider in private meetings. ,the communications brought before
it in accordance with the decision of the majority ,of the members of the
working group and any replies of Governments relating thereto and other
rele!'..'anf: information with a view to determining whether to refer to the
Commission on Human Rights particular situations which appear to
reveal a consistent pattern of gross and reliab~y attested violations of
human rights requiring consideration by the CommiEsion (emphasis
added),"

The Commission, after it has examined any situation' referred
to it by the Sub-Commission, determines (a) whether it requires a
thorough study by the Commission and a report and recommendations thereon to the Council in accordance with paragraph 3 of Council resolution 1235 (XLIl)(para.6(a)) or (b) whether it may be a subject of an investigation by an ad hoc committee to be appointed by
the Commission (para. 6(b))''' Such an investigation, however, "shall
be undertaken only with the express consent of the State concerned
and shall be conducted in constant cooperation with that State and
under conditions determined by agreement with it" (para. 6(b))." In
addition, the investigation cannot be undertaken unless all available
means at the national level have been exhausted, and the situation
is not related to a matter which is being dealt with under other
procedures prescribed in the constituent instruments of, or conventions adopted by, the U.):!. and the specialized agencies, or in regional
conventions. The ad hoc committee's procedure "shall be confidential"" and "the committee shall strive for friendly solutions before,
during, and even after the investigation."" The Committee is then
required to report to the Commission with such observations and
suggestions as it may deem appropriate."
Sub-Commission Resolution 1 (XXIV) of August 13, 1971"
ECOSOC resolution 1503, however, did not become effective
. 36. ld. at para. 1.
3? ld. at para. 5.
38. ECOSOC Res. 1235, supra note 23.
39. Id.
40. ECOSOC Res. 1503, supra note 26. This paragraph aiso provides for the com·
position of the ad hoc Committee, nature of it.r.; membership, and its rules of procedure,
11. ld. at para. 7(dL
42. ld. at para. 7(e).
4a. For nIl in-depth analysi5 of the procedures provided by this resolution, see
Cassese 1 The Admissfbility of Communications to the United Nations on Human
Rights Violatians, 5 HUMAN RIGHTS ,1, 375 (1972), See also Guggenheim, Key Provisions
of the United Nations Rules Dealing with Human Rights Petitions, 6 N,Y,U,J. I:-JT)L.
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immediately because paragraph 2 of the resolution stipulated that
the Sub-Commission should, as the first stage in the implementation
of the resolution, devise appropriate procedures for dealing with the
question of admissibility of communications. Sub-Commission
resolution 1 (XXIV)" of August 13, 1971 provides the "provisional
procedures" (preamble of the resolution), which in fact are the rules
of admissibility of communications. The Sub-Commission also appointed a working group of five of its members in accordance with
rules laid down in Sub-Commission resolution 2 (XXIV) of August
16. 1971."
The first meetings of the working group were held from July 31
to August 11, 1972, before the 25th session of the Sub-Commission
held from August 14 to September 1,1972.'" The meetings were both
"private and closed," and the working group communicated the results of its work to the Sub-Commission confidentially 47 The working
group again met from August 20 to August 31, 1972 at Geneva before
L. &

POL.

427 (972).

44. Sub-Cornm 'n. Res. 1 (XXIV), supra note 27, at paras, 16~89.
45. Q'J.€stlon of the ViOlation of Human Rights & Fundamental Freedoms (etc.),
Sub-Comrn'n. Res. 2 (XXIV). Sub~Comm'n on Minorities Report. U,N. Doc,
E/C::-l.4/Sub. 2/323 (1971).
46. '!.~he working group met frorr: .July 31, 1972 to August 11\ 1972, and considered
over 2,000 communications. See para. 109 of the Report of the Sub-Commission, lI.N.
Doc. E/CN.4/Sub. 2/332 (1972). It submitted a confidential report to the Sub·
Commission. The Sub~Comrnission, in tum, "discussed the report and certain commuM
nications drawn to its attention. , ," in closed session. Id. at para. 110. "The SubCommission unanimously adopted a resoLution on the matter, which it decided to
include in Chapter XIV of the present report as resolution 2 (XXV) ," fd, at para. 111.
Paragraph 4 of the Sub·Cor.unission resolution 2 (XXV), "[d}ecides that the Working
Group shall consider at its next session those communications it was not able to
examine at its last session, as well as communications received thereafter. und that it
may re-exumine the communications singled out in its report, in the light of replier: of
Government.s, if any" (emphasis added), Some memhers of the Commission at their
next session from Fehruary 26 to April 6, 1973, "expl'essed concern about the de:ay in
dealing with communications under ECOSOC resolution 1503 (XLVIII), They felt that
the Suh·Commission should take account of the urgency of some of the situations
brought to its attention." See para, 265 of the Report of the Comm~ss.ion on Human
Rights. e.N. Doc. E/CN .4/: 127 09,3). However. no relief or redress was provided
regarding any of the complaints during the Erst year of the :mplementation of the new
procedures, and t.he consideration and examination aT the complaints were postponed
for next year, See infra notr 69.
It rnay be noter, here that despite the confidential discussion and report hy the
Suh-Commission, some of the facts from the proceedings were uncovered by the press.
Teltsch. eN. Unit Said to Report Greeks Violate Human. Rights N.Y, Times, Sep.
tember 21, 1971, at 18, ('oL 1. "At t"hat point! -:;0 help ensure accuracy, the pleadings
were made available to the press!' See Newman, The Nelli [l.N, Procedures for Human
Ri#hts Complaints: Reform, Status Quo, or Chambers of Horror?) 34 ANNALES DE DUOl'I'
141 (1974).
47. Newman, supra note 46, at 132: Teltsch, supra note 46.
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the 26th session of the Sub-Commission held from September 3 to
September 22, 1972, and the results of its work were again
confiden tial. 4S
NG08 as a Source of Complaint Under the New Procedures
Paragraph 2(a) of the Sub-Commission resolution 1 of August 13,
1971 laid down the sources of admissible communications." It reads
as foHows:
Admissible communications may originate from a person or group of
persons who, it can be reasonably presumed, are victims of the violations
referred to in sub-paragraph (l)(bj above, any person or group of persons
who have direct and reliable know:edge of those violation3, or nongovernmental organizations acting in good faith in acco!'dance with recognized principles of human rights, TIot resorting to politically mot~vated
stands contrary to the provl(3lons of the Charter-of the United Nations snd
having direct and reliable knowledge of such violations,~t

Thus any non.governmental organization, whether in const:ita·
tive status or not, can file a complaint alleging violations of human
rights in particular states, and the working group will have access to
the originals of ali such complaints.
48. The working group met from August 20, 1972 to August 31, 1972 at Genev&
before the 26th sessior. of the Sub-Commis.;ion held September 3·21. 1973, For t.he
activities of the working group and the Sub-Commission, Bee U.N. Doc_ EleNA/Sub.
21 :343, paras, 82.8909(3), "After considering over 7,000 communications received
after its first sesRion in 19?2, including replies of Governments, and after implementing
paragraph 4 of Sub~Commission resolution 2 (XXV), the Working Group submitted a
confidential report (F-N, Doc, E/CNA/Sub. 2/R·? and Add, 1·8) to the Sub·
Commission," Jd. at para, 87,
The Sub~C()mmi8sion considered this item in closed session (para, 82 and Inter
adopted Ii confidential resolutiOl:' on this matter,
The press again uncovered and reported that the Sub-Commission referred eight
cases for consideration by the Commis-s-ion. The Times (London), Sept, 21, 1973) I1t 7,
coL 1; The Times (London), Sept, 24, 1973, at 7. coL 1,
The Commission, in turn, at the conclusion of five closed meetings on March 6)
1974, "decided to establish a five~member Working-Group to examine 8 set of confidential documents concerning alleged gross violation~ of human rights tram:mjtted to
the Commission last September by' the Sub-Commission. The Group, which would
meet one week before the next session of the Commission in February 1975, was asked
to examine observations by Governments on those dGcuments and any further report
which the Sub~Cammission might ~ubmit on the matter." See New Group or( Rights
Violations, 11 U.N, ~10. CH:RO~. 22 (Apr. 1974}; Report of the Comm'n, 56 i].N.
ECOSOC, Supp. 5, at 34, V,N, Doc, E/CN,4/1154 (1974), See aiso Teltsch, U.N, Rights
Group is Under Attock-Charged with the Failure to Study Alleged Inhu,marw Acts
in 8 Nations, N.Y, Times, Ma.rch 10, 1974, at 1, col. L
49. For an analysis of some of the phrases used in paragraph 2 or the Sub~
Commission reSOlution 1 (XXIV), see Cassese, supra note 43, at, 377.
50. SubwComm'n, Res, 1 (XXIV), supra note 27.
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SOME EFFECTS OF THE NEW U.N. PROCEDURES

ECOSOC Resolution 1503 did not Replace or Repeal the ECOSOC
Resolution 1235.

A reading of the debates before the adoption of the SubCommission resolution 1 (XXIV) makes it clear that the working
group is established to help the Sub-Commission in discharging its
functions in relation to violations of human rights and fundamental
freedoms. and "would in no way diminish the over-all powers of the
Sub-Commission. "5, In particular, the Sub-Commission retained the
right to over-ride the conclusions of the working group. It follows that
the Commission also retained the right to over-ride the conclusions
of the working group and/or of the Sub-Commission. The purpose of
the working group is further clarified by the preamble of the SubCommis.ion resolution 2 (XXI) of October 10, 1968, referred to in the
preamble of the ECOSOC Resolution 1503. It reads, in part, as follows:
Considering that not all the membe.rs of the Sub-Commis&ion have
necessary time to deaJ adequately with communications while the Subw
Commi&sion is in session to determine which communications appear to
reveal a consistent pattern of gross violations of human rights in accord·
ance with the instructions of the Council and the Commission. , .. ~~

Also, the Sub-Commission merely has to find a primo facie case
of particular situations which appear to reveal a consistent pattern
of gross and reliably attested violations of human ~ights requiring
consideration by the Commission." The Commission alone still has
the responsibility and the authority to "study" or "investigate" any
situations. Thus, the establishment of the working group and the new
procedures laid down in ECOSOC resolution 1503 and SubCommission resolution 1 (XXIV) did not repeal, replace or supersede
ECOSOC resolution 1235. In fact both the resolutions refer to the
ECOSOC resolution 1235 and lean on it. The mandate granted to the
Sub-Commission and the Commission in ECOSOC resolution 1235.
particularly tha t in paragraphs 2 and 3, and as explained in Section
II, remains intact:"
Sub-Commission, Commission, and ECOSOC fy[ay Take Direct Cognizance of the Complaints

It is clear that the Sub-Commission is authorized to appoint a
51. See the summary records of the Sub·Commission, C.N. Doc. E/CN.4ISub.
2/SR615, at :19 (1971).
62. Pro,:edure for Dealing with Communications Relating to Violations of Human
Rights and Fundamenta: Freedoms, Sub·Conm 'n Res. 2 (XXI). Sub-Comm'n on M;·
norities, Report, lJ.N. Doc. EleNA1976, at 34 (1968),
53. Id, at id; EC,osor_~ Re~L 1503, supra note 26, at, parfis,
54 _ Humphrey, suprc. note 20, at 472.
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working group merely to facilitate the work of the Sub,Commission,
This working group is a subordinate body of the Sub-Commission, In
fact, the working group consists of five of the members of the SubCommission itselL It therefore seems obvious that the Sub,
Commission has the right to take direct cognizance of any complaints
relevant to gross violations of human rights and fundamental free,
doms listed by the Secretary,General in accordance with ECOSOC
resolution 728F, It is also evident that the Sub,Commission not only
has the authority to reject the conclusions of the working group, but
may also reconsider any of the complaints listed in accordance with
ECOSOC resolution 728F. In addition. the Sub, Commission has the
authority, in fact ECOSOC requests the Sub-Commission, to consider any "other relevant information"" before referring any "situations" for consideration by the Commission" (para. 5 of ECOSaC
resolution 1503).
In paragraph 1 of resolution 1235 the ECOSae has enlarged the
terms of reference of the Sub"Commission by concurring with the
request for assistance addressed by the Commission to the Sub,
Commission. The purpose of this provision is to assist the Commission in discharging its functiom in relation to violations of human
rights and fundamental freedoms. In the light of this fact, it is clear
that the Commission also has the right to take direct cognizance of
the complaints mentioned in the preceding paragraph." Similarly,
the Commission has the authority to reject the conclusions of the
Sub,Commission and/or the working group, and reconsider any of the
complaints listed in accordance with ECOSOC resolution 728F, regardless of whether such complaints were considered and referred to
by the Sub,Commission and/or the working group." In view of this
55. The Sub-Commissiml already gets all the information contained in the corr:;listed bv the Secretary-General in both the lists prepared in accordance
with ECOSOC resolution 7281" and in the report prepared by the Sub-Commissio:t
from all available l:'ources. Supra notes 24, 32. Thus, "other relevant informntion"
referred to in para. 5 of ECOSOC resolutio:1 1503 must be in addition to the informu~
Hon mentioned in· the preceding sentence. including the information independently
acquired by the members.
56. ECOSOC Res. 1.503. supra note 26, at para. 5.
57, Paragraph 1 of ECOSOC resolution 1235 does not ex dude or prohibit the
Commission trom reviewing the complaints it~elf, if 3:1d when the CornrniSBion deems
it appropriate. This conclusion is further supported by paragraph 2 which auihorizes
bod: the Commission and the Sub·Commission to examine releva:1t information. 'T'Ihe
term used 13 "and" regarding the authority in para. 2, and no: "or" or any at her term,
It is clear that the purpose of ECOSOC re6oiution :235 is not to exclusively create a
step-by-step procedure but to prace the responsibility on, and grant the authority te,
both the Commission and the Sub MCornmisslon , ECOSOC Res, 1235, supra note 23,
58. The Commis$lor., of course, is superior to the Sub.Commissicn, and nothing
prohibits the CommissJon to !ej€'ct any conclu.-:kms of the Sub·Corr:.rnission. AlSO, the
use of the term l'and'l in para. 2, as explained in footnote 57, provides c:eat authority
municat~om:
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fact and paragraph 5 of ECOSOC resolution 1503, mentioned in the
preceding paragraph, it seems obvious that the Commission .. ay also
consider any other information relevant to a consistent pattern of
gross violations of human rights. This conclusion is further supported
by the fact that it is only the Commission which has the responsibility and authority to "study" or "investigate" any situations and
make recommendations to the ECOSOC.
The ECOSOC established the Commission under Article 68 of
the C.l\:. Charter to assist the Council in carrying out its functions.'"
It is, therefore, reasonable to presume that the ECOSOC, which
granted the above rights to the Sub·Commission and the Commis·
sion, simply delegated the authority for expediting the work of the
Council, and did not exclude or prohibit itself in relation to the above
rights. Thus the ECOSOC also has the right to take direct cognizance
of the above-mentioned complaints. Similarly, the ECOSOC has the
authority tv reject the conclusions of the Commission and/or the SubCommission, reconsider any of the complaints listed in accordance
with ECOSOC resolution 728F, regardless of whether such complaints were considered by any of the subordinat.e bodies. The ECO·
SOC may also consult the originals of any such complaints, and
consider any other information relevant to a consistent pattern of
gross violations of human rights.
Present Status of ECOSOC Resolution 454 (XIV) of 1952
ECOSOC resolution 454 (XIV) of July 28, 1952 has not been
repealed, and all the communications received from NGOs in consultative status containing complaints against governments are still
to be handled according to the procedure laid down in this
resolution," Thus the NGOs cannot require the Secretary-General to
circulate human rights complaints against governments, unlike other
written statements as provided for in paragraphs 23 and 29 of ECOSOC resolution 1296 of May 23, 1968." However, ECOSOC resolution
to the Commission to reconsider any complaints which have already been considered
by the Sub·Comm;e5ion,
It may be argued t~la:' the use of the phrase "thus made available to ie' {emphasis
added) in paragraph a ofECOSOC resoh:.tion 1235 limits the Commission to consiriei
only the information made available by the S\lb~Commissi{)n. 1 submit that this interpretatiDn is incorrect, As mentioned above in note 57, para.graph 2 of ECOSOC resolue
hon 123.5 authorizes bot.h the Commission an.d the Sub-Commission to examine infor·
mation, and places the responsibility on both the bodies, The phrase "thus" in paragraph 3 does not. in any way diminish the powers of the Commission.
59. 3 REPERTORY OF U,N. PRACT1CE 488·90, 504·07 (1955). ECOSOC established the
Commission by ESC resolution 1/5 at its firstsesRlor., and defined its terms of reference
by ESC resolution 2/9 at its 2nd seSSIon.
60, Letter to the author from G.;';, Ceccatto. H1:man R:ghts Officer, e.;';, Divi·
sian of Human Rights, New York City) Nov. 21, 1973.
61. ECOSOC Res. 1296 supra note 7. at paras. 23, 29, A recent communication,
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1503 provides that the Secretary-General must "furnish to the members of the Sub-Commission every month a list of communications
prepared by him in accordance with Council resolution 728F
(XXVIII) and a brief description of them, together with the text of
any replies received from governments"" [para. 4(a) - emphasis
added].
In the light of the above-mentioned rights of the SubCommission, the Commission, and the ECOSOC itself, ECOSOC
resolution 454 regarding human rights complaints against governments received from NGOs appears to have been diluted and does not
seem to have the same restrictive effect. Even if the NGOs have the
right to require the Secretary-General to circulate those complaint",
it will be meaningless and ineffective, unless the Sub-Commission,
the Commission, and/or the RCOSOC care to take some action. And
under the existing provisions, as noted above, these bodies do have
t.he authority to take cognizance of the complaints and to take appropria te act.ion.
V. SUMMARY AND CONCLUSIONS
Right of the U.N. to Consider Human Rights Complaints
In February 1947 the Commission on Human Rights abdicated
one of the crucial functions of the United Nations by deciding that
"it recognizes that it has no power to take any action in regard to any
complaints concerning human right.s . . . . "" However, ECOSOC
resolution 12:35 of June 6, 1967 provided a major breakthrough by
reestablishing the authority and responsibility of the Commission, as
envisioned in Article 68 of the U.1'<. Charier. The positions taken by
the Secretariat in its paper E/CN .4/165 in 1949 and by Lauterpacht
have also been vindicated."
ECOSOC resolution 1.235 was in response to the General Assembly resolution 2144 of October, 1966, which inter alia invited the
ECOSOC and the Commission "to give urgent consideration to ways
and means of improving the capacity of the United Nations to put a
stop to violations of human rights wherever they may occur." The
General Assembly resolution 2]44 of October, 1966 not only departed
significantly from the attitude and practice of the U.;-';. in re 1ation to
one of its purposes of promoting and encouraging respect for human
-L.N. Doc. E/NGOl14 of i\1ay 6. 1974, however, was circulated by the Secretary~
General to the members of the ECOSOC. The document-- appears to be a compiaint
again:;t a gove7nment, despite the assertion in the communication that "in no sense
do we lodge a complaint. against any govemmenf' (paragraph 1:3 of the cornmunica--~---"'~--"------

.

)

LIOn, .

62. ECOSOC Res. 1503 supra note 26. at para. 4(8).
63. U.N. Doc. E/CNA/l60 (J949).
64. Humphrey, supra note 20) at 471.
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rights for all," but also presented "far-reaching possibilities" for "assisting in the realization of human rights and fundamental freedoms
for all."'" The U,N, effort continued through ECOSOC resolution
1503 of May 27,1970, and Sub-Commission resolution 1 of August 13,
1971, which provide more detailed procedures and new machinery to
enable the Commission to discharge its functions in relation to violations of human rights.
Some Problems with the New Procedures
Although the U.N. has come a long way with respect to human
rights protection, the present procedures leave much to be desired.
First, the new procedures are concerned only with "a consistent pattern of gross and reliably attested violations of human rights and
fundamental freedoms."" Second, the complaints can be filed only
after the violations, and there are no provisions to deal with the
threats of violations of human rights and/or to prevent them before
they occur."
Also, it is extremely cumbersome to establish "a consistent pattern of gross violations," especially by the victims of torture who are
still under detention, not to mention the victims who have already
been killed. In addition, the procedures are unduly lengthy and gross
violations of human rights may continue while the complaints make
their way from the working group to the ECOSOC." Flagrant violations of human rights require provisions for more expeditious remedial measures. The need is particularly obvious in cases involving
torture, threat to life, or other violations where irreparable damage
may occur.
There has also been some criticism of the requirement for the ad
65, U,N, CHARTER art, 1, para. 3,
66, U,N, CHARTER art. 1, para. l(b),
67, ECOSOC Res, 1235, supra note 23, at para, 3,
68. However, if a particular "situation" presents an imminent threat to international peace and security, the ECOSOC and/or the Secretary-General may decide to
refer the matter to the Security Council in accordance with Articles 65 and 99 of the
Charter respectively. Also, the Security Council itself may take cognizance of the
situation under Article 39 of the Charter and take appropriate action,
69, At its 30th session (held from February 4 to March 8, 1974), the Commission
decided to send the Chilean authorities a telegram calling for the immediate cessation
of human rights violations. The cable was sent on March 1, 1974. Particular concern
was expressed for the protection of persons whose lives were reported to be in imminent
danger. The Commission insisted that the Chilean citizens and foreigners in simiiar
situations should not be prevented from leaving the country if they wished.
A reply from the Chilean authorities said that the persons mentioned in the cable
were in good health and would remain under detention during the emergency. Afterward, all detained persons would be released and might leave the country if they
wished, unless they were charged with common crimes. See 11 U.N. Mo. eHRON. 21
(Apr, 1974); Report ofthe Comm'n, supra note 48, paras, 94,97,
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hoc committee, in case of an "investigation," "to strive for friendly
solutions before, during and even after the investigation ,"7(, Sucb an
approach of "conciliation applied to human rights is somewhat self·
contradictory in that it suggests that. despite their sacred and inviol·
able nature, human rights can be 'negotiated',"" Finally, even
though the U ,N, is a political organization of sovereign states, the
provisions that the "investigation" by the ad hoc committee "shall
be undertaken only with the express consent of the State concerned
and shall be conducted in constant cooperation with that State and
under conditions determined by agreement with it,"" seem to be self·
defeating, and may rare;y result in a genuine "investigation," A
prima facie case of a consistent pattern of gross and reliab ly attested
violations of human rights is not subject to any claims of domestic
jurisdiction under paragraph 2(7) of the Charter or any other provi.
sions." The requirement of "consent" and "conditions determined by
agreement" sbouid be repealed,

Paragraph 8 of ECOSOC resolution 1503 provides that all actions
by the Sub·Commission and the Commission "shall remain confiden·
tial until Elich time 3.8 the Commission may decide to make recom·
mendations to the ECOSOC."" This requirement does not seem to
~~~~~-------"---"'~---

70. ECOSOC Res. 1503, supra note 26, para. 7(dL
71, Vasak, Nationai! Regirmai and Uniuersa! Institution!) for the Promctl:o_rT and
Protection of Human Rights, HUMAN RJ(;HTB J. 165, 175 (1968\.
72. ECOSOC Res, 1503, supra note 26, para. 5(b).
78, It has been argued that, in the absence of an interna~jonal agreement by which
a state agrees to respect specific human rights, the treatment a state accords its own
nationals remains essentia~ly within its domestic .turidiction and outside U ,N, con:pe~
tenee. The Assemb!y. however, has not accepted this claim and has acted on the
premise that it rloes have the competence to deal ...,rith such situations on the ground
that Charter provisions dealing with human rights are being violated. L. GOODRICH;
E. HAMARO. & P. S!MMONS, CHARTER OF THE UNITED NA110~S 71 (1969). It is a very
fortunate coincidence that at the very time when ECOSOC and its subsidiary organs
completed the institutional arrangements for dealing with violations of human rights,
the International Court of JU3tice stated unam biguously that human rights provisions
'do impose legal obligations on the purties to the Charter. See Advisory Opinion on the
Legal Consequen{:es for States of the Continued Presence of South Africa in Namibia
Notwithstanding Securi.ty Council ReSOlution 276, (197111.C,J, L See dso Schwelb,
Interpretation of !-'he Human Righ.ts Cla'lses of t.he Unitrd ,;'!\lation.s C.harter by the
Internatwnal Court of ~Ju8tice! 55 PRO(" INT'L L. Asso~:, 583 (1972); Fawcett, Human
Rights and Domestic .Jurisdiction, in THE IKTERNAil0~AL PROTECTION OF Ht1MA.~'/
RtGHTI, supra note 1 286·,303.
Aiso,. see the statement by I\1r. Cassese at the 24th session of the Sub "Commission
held from August 2, 1971 through August 20, 1971: " ... a communication dealt with
a consisten~, pattern of gross Ylolations of human rights, any possible objection by the
State involved based on Art.icle 2, paragraph 7 would not be justified, since it was
definitely the practice of the t;nited Nations to take the position that gross and systematic violations of human right.s were not exclusively withiu the domestic Jurisdiction
of States." U.~, Doc. ElCNA/Sub,2/SR620. at 89 (1971),
74. EGOSOC Res. 1503, supra note 26, at para. 3.
j
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serve the purpose of the new procedures. It is against the concept of
natural justice" and also against the established principles of due
process in many countries. It is very unfair to the victims because it
deprives them of the knowledge whether any action is being taken on
their complaints and whether any relief is forthcoming. This provision may have the effect of discouraging the victims from seeking
redress from the U.N. Would it not defeat the very purpose of the
procedures? Would it not also damage the authority of, and the respect for, the United Nations regarding its responsibility for the
maintenance of international peace and security in conformity with
the principles of justice (see Art. 1, para. 1., of the Charter)'!
Paragraph 8 of ECOSOC resolution 1503 should also be repealed.
Function of the New Procedures
In any event. it is too early to say how effective the procedures
will be. The new procedures may prove to be only a minor step in
terms of providing an effective remedy; they have, however, certainly
established t.he basic principle regarding the responsibility of tbe
U.N. in the international protection of human rights. In addition. the
new procedures do serve an important function of exerting a restraining influence on the conduct of states with respect to the violation of
human rights of their citizens. A state, especially in case of a complaint, may not only face censure by the U.N., it may be exposed to
condemnation by world public opinion. In fact, it is believed that the
consideration of the complaints by the working group and the Sub·
Commission in August, 1972 and August and September, 1973 did
have the effect of at least lessening certain violations in some of the
countries complained against.7<
Special Role for NCOs
It is well known that states are reluctant to complain against
others regarding violations of human rights for fear of having their
own violations exposed," and sometimes for fear of damaging bilateral relations." Politically motivated complaints are usually ume75, Newman. supra note 46 at 135,
j

76. It may be coincidental that one day before the working group was to meet. on
August 20, 1973. George Papadopoulos, who took the oath 8S the country's first president, promised an amnesty for some 300 political prisoners, including the man who
tried to kill him in 1968. However . .11:-: a result the working group did not consider the
complaints agaInst the government of Grec8e. N ,Y. Times, August 20, 1973, i'lL 1, col,
j

8.

77. For the dangers of state versus state complaints see Hoffman,
impi-ementatiott of International Instruments on Human Rights, 53 PRoe. AMElL Soc\'
INT'L L. zas, 236 (1959). One of the recent exceptions has been the comolaint bv
Norway, Sweden ana Denmark against Greece oefore the EUropean Com~dssion ~f
Human Rights in 1967.
78. Teltsch, supra note 46,
j
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lated to the real violations." Also, as noted earlier it is extremely
difficult for an individual to get any relief by invoking the new procedures because they require a gross and consistent pattern of violations
which an individual wili find very difficult to establish, especially if
the victim is still under detention or threat of life. Moreover, it would
be highly desirable. sometimes extremely important and urgent (e.g ..
in case of torture or possihility of death), to protect the individual
before a violation takes place. Under these circumstances, it seems
that the major responsibility for the international protection of
human rights lies with the NGOs, particularly in invoking the new
procedures in case of a consistent pattern of gross violations of human
rights. NGOs seem to be in a better position to provide reliable attestation of a case, if any, of a consistent pattern of gross violations of
human rights and fundamental freedoms.'" NGOs can also alert the
Sub-Commission regarding any threat of violations of human rights
by filing a complaint. since the Secretary-General furnishes to the
members of the Sub-Commission every month a list of complaints
prepared by him in accordance with ECOSOC resolution 72SF"
[ECOSOC resolution 1503, para. 4(a)). Perhaps through these procedures, future Biafras Of Bangladeshes can be avoided.
Some Other Rights of NGOs
NGO, in consultative status, of course, can also make oral
statements" during the sessions of the ECOSOC, the Commission,
and other subsidiary organs of the Council. NGOs in category I can
even propose items to be placed on the provisional agenda'" of the
ECOSOC and the Commission. Unfortunately, the right of the NGOs
in Category I to place human rights items on the agenda of the ECOSOC or the Commission has almost never been utilized." However,
79. Sec the l.L.O. proceedings of Ghana v. Portugal and the retaliatory actlc.n
Portugal v. Liberia discussed in E. LANDY, THiRTY YEARS OF r.L,O. EXPE-RlENCE., 176-76
0966;,
80. In addition! the KGOs ~n consultative ~tatus (especieliy those in Categories I
and 11) can B1ways request the SecretBry~General to bring a situation dirediy to the
attention of the Securit~' Council, ECOSOC. thE' Commission, or the Sub-Commission.
The U.N. body in question may take direct cognizance of the complaint and take
appropriate action, especially in cases involving torture, t.hreat to Hfe, or other such
violations where irreparable damage may occur. NGOs m.sy also bring to bear the
weight of the world pubHc opinion by publicizing the violations or threat of violation
of human rights,
81. ECOSOC Res. 1503. suprG note 26, at para. 4(,,).
82. ECOSOC Res. !296. supra note 7. at paras.
31.
83. [d. at paras. 21, 27,
84. There are two cases on record of NGOs in commltative status having proposed
human rights iterr.s to be placed on the agenda of ReOSOe. First, the Ame':-lcan
Federation of Labor propos8d to ~he 6th session of the ECOSOC in No,'ember, 1947, g
su~'\'ey of :orced labo~ and measures for its a!;)oH:.:on and the question of the
infringement. of trade u!1ior: rights. Thi2· effort culminated, in 1967,. in t!-Ie adoption and
J
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NGOs have spoken on various occasions at the sessions of the Commission and on a few occasions also at the sessions of the ECOSOC.
In fact, several NGOs spoke out at the 29th session of the Commission
and helped expose many violations of human rights in various states
which, without this voice, would have gone completely unnoticed on
the official records.1I.I
It may be noted here that the formal provisions do not exhaust
the role and opportunity of NGOs in the protection of human rights.
Many universally respected representatives of NGOs are able to work
behind the scenes and influence the thinking and action of various
government representatives and experts through quiet persuasion.
NGOs also frequently advance the cause of human rights by research
and publications, and by educating the world public opinion,
Conclusion
In sum, much has been done in the second half of the 20th Century by the community of nations for the protection of human rights"
and the contribution of ~GOs has been beyond doubt impressiveY
However, the present imp:ementation measures are not enough and
we have to continue to work very diligently in deveioping effective
measures of implementation.'" NGOs have II special responsibility
subsequent entry int.o force of the Abolit.ion of Forced Labor Convention. Second, The
World r"ederation of Trade Unions proposed an item concerned with the infringement
of trade union rights and guarantees for their exercise. These proposals eventually led
not only to the adoption of tW{; important internatioTIal iabor eonventions on freedom
of association, and on the right to organize and collective bargaini:1g, but aha to
specific fact finding and conciliation machinery established by the LLO. in its own
name as well as on behalf of the U.N. ECOSOC Res. 277, 10 U.N, ECOSOC, Supp. 1.
at 9, U,N. Doc. B/1661 (1950).
85. Representatives of the Anti-Slavery Society, International Federation for the
Rights of Man, and International Student Movement for the United eJations speke at
the 123Z"d and 1233rd meetings of tbe Commissior,. U.N. Do". EICN .4/SR.1Z32
(1973); U.N. Doc. E/CNAISR. 1233 (1973), See also U.N, Doc, E/CNA/1127, para, 23]
(1973), Statements were also made by the observers of the All-Pakistan Women's
Association and the All¥India Women's Conference) concerning questions affecting
human rights in the suh-continent. U.N. Doc. E/CN.4lSR. 1229 (1973).
86. Se(;retariat, )"'leasures Taken Within the U,N, in the Field of Human Rights,
U.N. Doc. A/C,32/5 (1967).
87. For a brief description of the eontribution of NGOs, see Archer, Action by
Unoff,:cial Organizations on Human., Rights, in THE INTERNATlONAL PROTECTION OF
HCMA.~ RlGHTS, supra note 1, at 160·82. Also, see the statement of a fonner Chairman
of the Commission: <iThere is. ,surely no other area of international affairs in which
nongovernmental organizations have participated so actively and constructively."
Quentin-Baxter) International Protection of Human Rights, in ESSAYS ON HUMAN
R1GH'l'S, 132. 138 (K. Keith, ed, 1965).
88, For a discussion regarding many implementation proposals advanced in the
Commission for a \Vorld Court of Human Rights, see V, VAN D''::'KEJ HUMAN RIGHTR,
THE UN1TED STAT8S. AND WORLD COMMUNIT' 187 (1970), A proposal for a High Cornmis-
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and challenge to help expedite such development. At the same time.
NGOs must continue to serve and represent t.he international conscience. In particular, NGOs must make the best possible use of the
existing procedures and machinery.
sioner for Human Rights has, been before the General Assembl:i since thE 196'7 ses.&lor.
in the form of an ECOSOC draft resolution, ECOSOC Res, 1237, 42 U.l'\, ECOSOC.
Supp. 1, at 18, U,N. Doc. E/4393 (1967). For a discu$sion of the type of functions such
a High Commissioner could perform, see R. CLARK, A UNITED NATIONS HIGH COMMISSIONER FOR HOMAN RIGH:TS (1971). See also ~1BcDonajd, The United Natr:ons High

Commissioner for Human Rights. 5 CAN, V,B,

],dL

L. 84 (1967).

