;{A%y

el
s iads
o

S
e




The first place to look for Tax Law . . .

the RIGHT place to go every time you have a need to KNOW

1874 % 3 VYolumes, $120.00 {inciugdes Dirst year's pockel parts) ® 1976 Pocket Parts $680.00
Mard Bound *7 % 10 * Approx. 700 pages per volume #® Updeted Quarterly.

Compiled, Published and Sold by

Shepard's Citations

P. 0. Box 123b, Colorado Springs, Cotorado 80901
(303} 5335521




Denver Journal

VYOLUME 6 NUMBER 2 SPRING 1977

-~ BOARD OF EDITORS

Gisert D. PorTir
Editor-in-Chief

Dovaras G. SCRIVNER AnTHONY 5. TRUMBLY
Managing Editor Business Editor
(GeEraLp K, FISHER ABIGATL ByMman
Publications Editor Editor
Rosert A. KELL Davip K. Pansius
Editor Editor
GregoryY A. DauL ALLEN D. Votu
Editor Editor

STAFF i
Ian B. Birp GrORGE WILLIAM SHERK, JR.
StepHEN J, DovLe GreEGORY E. SviTH
KATHLEEN K. MacDEvITT LAWRENCE [D. STONE
Joseps P. McManos Doucras Tricgs
Desra Rocers SussN TroUT
SUZANNE SCHIRO James R, Warczak

FACULTY ADVISOR
VED P, NanDpa

© Copyright 1977 by
DEXNVER JOURNAL OF INTERNATIONAL Law anp Poricy
University of Denver (Colorado Seminary) College of Law
Cite as DEnver J, InT'L L. & PoL.




ADVISORY BOARD

M. CuerIF BaSSIOUNE JOHN LAWRENCE HARGROVE
CHARLES P. BraLL ! Dorarp W, HOAGLAND
Wirrism M, BEaANEY Freperic L. KIrcis
JorN Berz Raren B, LAKE
Murray BLUMENTHAL JOHN A. MOORE

Zack V. CHAYET Joux NorTox MooRre
Avrrerp J. Coco VED P, Nanpa
George CODDING (GLADYS OPPENHEIMER
Jonatran .8, Cox Winiam M. REmsMan
Rorert C. Goop RoBeat ROSENSTOCK
Ep V. Goopin Leonarp v.B. Surrox

RorerT B. YEGGE

——

The JoursaL greatly appreciates the support of its friends and would like to thank the
following for their contributions:

Theodore L. Banks

Thomas P. Brightwell

Mark &. Caldweil

Jemathan C.8, Cox

Ed V. Goodin

Margo Guillen

Jackie Mijares

Susan Porter

Katherine K. Raue

StuneNT Bar AssoctaTion, UniversiTy oF DENVER COLLEGE OF LAW

The submission to the Editors of articles of interest to the profession is
invited. Manuscripts and footnotes (preferably at the end of the text) should
be double or triple spaced. Citations should comply with Harvarp Law Re-
VIEW ASSOCIATION, A Unirorm Svarem oF CrraTion (12th ed. 1976), The opin-
ions expressed herein are not necessarily those of the College of Law or the
Editors.



UNIVERSITY OF DENVER COLLEGE OF LAw

ADMINISTRATIVE (JFFICERS

Mavmuce B, MrrournL, LI, Chancelior

Wiiam H Kevy, B .8, M A, Ph.D., Vice Chancellor for Academic Affairs

Cart GaRDNER, B.3., C.P.A., Vice Chancellpr for Business and Financiel Affairs

Joun L. Bracxrurn, B.A., M5, Ph.D., Vice Chancellor for University Relations

Romerr B. Yecce, A B M.A., J.D., Decn of the College of Low

Jessk Manzanares, BLA., MA., J.D., Assocciate Lean for Academic Afairs and
Assoviaie Professor of Law

Joun C. Hanwey, B.S., M B.A. Assoctate Dean for Business Affairs

CurstordeEr H. Muncn, BB, J.D., Associate Dean for Admissions and Professor
of Law

Cuarves C. Tusner, A B, L1, Assistant Deon for Advanced Professional Develop-
ment

Leon F. Drozo, Jr., B.B.A. Assistant to the Dean for Development

Nawcy B, Euann, BA, M.A., Assistant to the Dean for Special Programs

Puszar E. Gavrmer, B8, Aeslstant to the Dean for Alumnl and Public Relations

Joan BE. SomMerreLn, B.AL, 1D, Assistant Director, Continuing Legal Education
in Colorede, Inc,

Marx 8. CarpwerL, B.A. J.D., Assistant Director, Progrom of Advanced Profes-
sional Development

Constanze B, Muvior, B.A., Direcior of Placement

Frizaper S, CoopErMan, B.S., M A, Admissions Oficer

Donea V. Srany, B.8., Repistrar

Facvury

Wienad A Acvonin, A B, LL.B., LL M., Professer of Law

Winiax M. Beaney, AB., LL.B., Ph.D., Professor of Law

Harowp S, Bugomenthal, B.S,, J.D., J.5.D., Professer of Law

Murpay Biosmextoan, BME., M.A., Ph.D.. Frofessor of Luw and Director of
Master of Science in Loew and Sceiety Program

Tuomas P. Baicurwery, B.5., 1.D., C.P.A., Professor of Law and Director of
Graduate Texation Program

Bunrown ¥, Buopy, B.8.C.. 1.D., Professor of Law

Cravperte R. Cannon, BA J D, Assistant Professor of Low

dops A, Carver, Jr., AB., LL.B., Professor of Law and Director of Natural
Resnurces Program

Averep J. Coco, B.A,, 1.D., M.L.L., Professor of Law, Law Librarian and Director
of Master of Law Librarianship Program

Varnce R, Drrrsan, Jr., A B, LL.B., Professer of Luw Emerttus

Joun 5. Gruvore, B.A., MLA., Professor of Law

Witiam 8. Hurr, B.R L., LD, Diploma in Law, LL. M., Professor of Law

Frawcis W, Jasmzon, B A, LL.B., Professor of Low

JeroMEe L. Kesseovan, B.A, M BA, LLB., C.P.A., Professor of Accounting and
Low

Caruy 8, Krenon, BA,, J.D., Associate Professor of Law

Jan G, Larros, B.A., J.D., 813, Assistant Professar of Law

Joun Parer Lisn, AR, MA., LL.B., Professor of Law

New O, Lerroemeln, BS, LL.B., LL.M., 8.0.D., Professor of Law and Director
Business Planning Program

THomeson G, Marsn, AB., LL.B., M.A., LL.M., .81, Charies W, Deluney, Jr.,
Frofessar of Law

Aran Menrson, AR., J.10., Profeseor of Law and Director of Urban Legal Studies

rogram

Werrr E. Moore, B.A., M.A, A M., PhD., Professor of Law and Suciology

Jomn E. Move, R.B. A, 1.D., Professor of Law

Veo P. Naxopa, B.A., M.A., LLB, LLM., J.3.D, Candidate, Professor of Low
and Director of International Legal Studies Program

Martua 8. Pracock, ARB., B.S., Professer of Law Emerttus

Amvnrpw F. Poreer, BLA., J.D,, LL.M., Assistant Prefessor of Law

Jonn W, Heese, B.B.A, LLB., LL.M., 8.J.1., Professor of Law

Howaun 1. Rosenpers, B.A., LL.B., Professor of Law and Director of (linical
Education Program

H. Laurence Ross, AB., M.A., Ph)., Professor of Law and Scciology

Lawmsnce P Tirrany, AB., L1L.B,, 8J.D., Professor of Law

Tmeorny B. Waiker, A B, M A, 1D, Professor of Low and Director of Adminis-
tration of Justice Progrum

dames E. Wartace, AR, LL.B., B.D., ThIb., Professor of Law and Director of
FProfessional Responsibility Program



Susan Wemstem, AB,, SM.L.S., Assistant Low Librarian, Instructor in Libror-
ianship

James L. Winvokur, A B., LL.B., Associafe Professor of Law

Lucy Mansu Yee, B.A., J.D., Assistant Professor of Law

Avyuncr PROFESSORE oF Law

Avran H, Bucsorrz, A B, .0

James K. Bve, B.B.A., LLB,

Ravymonn J. Coswelr, J.D

Weam T, Diss, g, B.8, 1.D.

Hon, WinLian E. Dovig, AB,, LL.B., Judge, United States Court of Appeais

Prioe . Durrorp, 1.1,

Rosegrt M. Gowpssre, B.A, LD,

Hox. Howarp M. Kissusaus, B.A,, AB., M.A, LLB. Judge Denver Listrict
Court

James L. Kurrz-Pueiax, BB.A, 1D,

Harny O. Lawson, B.A,, M.8,, State Court Administratar, State of Calorado

Civpge O, Marvz, A B, LLB.

Arcn L. Merzner, Jr., AB., LD,

How. Henay K, Savro, B.S.B A, LL.B,, Judge, Denver District Court

Epwarp J. Beugunemany, A B, LL.B,

Don H, Suerwoop, B.S., J.D.

Harvey E. Soromox, BA, M P.A, LLB., LLM., Executive Director, Institute
for Cowrt Management

Arnnorp C, Wegner, BME., LL.B., LL.M.

Procram CoORDINATORS

Rurn Casarez-Anpersex, B.S., J.D., Staff Attorney, Clinicat Educarion Programs,
Lesvie M. Lawson, B.A., J.D., Staff Actorney, Clinieal Education Progrom,
Gueert R Monrano, B.S B.A., LI, Staff Attorney, Clinteal Education Program,
Ricuarp S, Suarrer, B AL, J.D., Staf Attorney, Clinteal Education Program.

LECTURERS

Dryrou E. Anperson, B.A, MLA,, PhI); Ricnarn H. Bars, B.S., LL.B.; Josern J.
Branney, AR, J.D.; Zack ¥V, Cuaver, B.S., LLLB., LL.M.; SamuEL Davip Cugris,
B3, MBA, JD.; Armiur L. Fing, B.A,, LL.B.; Hon, Buerman G, FINESILVER,
B.A., J.D. Judge, United States Districe Court, {olorado: 1, Ricuarp Fazgse, Ji.,
B.A, LLB.; Hexey Frey, AB., M.D.; Tuomas N. Fassy, BA., LL.B.: Davip H,
Gercres, A B, J.D; Davio J. Haug, BA,, JD. J. Scorr Hammron, BA,, 1D,
LLM.,; Arruur R. Havver, B.S., 4.D.; Dovawo W, HoacrLano, B.A., LL.B.; Rocer
F. Jounson, B8, LLB., M.D.; Harry N. MacLean, B A, J.D.; Javes E. Neusown,
B.A, M5, 1D, Bopney L. Patura, AB., §.1.; Roperr L. Ros=ats, B.S., LLE..
LL.M.; Bornue R. Rocers, A B., LL.B.; GeraLp D. Siaastap, B.S.,, MB.CE,
Phpy, LD AT, Ssme, B.A., LL.B,; RHoger P, THoMasch, BLA., LL.B.. H.G.
WaITTingtoN, A B, M.D,; Micuarr D, Waire, B.S,, M A.OM., J.D.; SamueL B,
Wing, ES.B.A. J.D,

The Denvsr Journal of Internationa! Law and Policy

Subscription Rates .. ... B $7.00 per year
$5.00 student rate
38.00 foreign rate

Single fssue . ... ... . ... .. Cove ... 85,00 per issue

Please address requests for subscriptions and back issues to:

Business Editor

Tue DENVER JOURNAL OF INTERNATIONAL Law anp Poricy
University of Denver College of Law

200 West 14th Avenue

Denver, Colorado 80204

Back issues may also be ordered from:

Dennis & Co., Inc,
Law Book Puhlishers
251 Main 5t.
Buffalo, N.Y. 14203




er Journal

VOLUME 6 NUMBER 2 SPRING 1877

INTERNATIONAL ASPECTS OF THE TAX
REFORM ACT OF 1976

Taxmc Bovcorts anp BRiBes
.......................................... 7. C. Hufbauer
J. G, Tayior 589

The authors examine the tax penalty provisions of the Tax Reform Act of
1976 snd the Export Administration Act Amendments of 1877 in relation to
U8, persons who “participate in or cooperate with” internaticnal boyeotts
or bribery. The article discusses the various types of international boyeotis
and the penalty, computational, and reporting requirements imposed on
participants as clarified by the Treasury Guidelines and Revenue Proce-
dures. The authors conclude with a discussion of the novelty, complexity,
and potential impact of the legislation.

Takmee Smes: Ax Overview oF THE U.S, LEGISLATIVE

HEsSPONSE TO THE ARAB Boycorr
John M. Tate
Ralph B. Lake 613

The current iegislative scheme in opposition to the Arab boyeott is generally
directed against the Arab Lesgue countries’ secondary and tertisry, indirect
forms of bovcott. Provisions in the Tax Reform Act of 1976, recent public
disclosure requirements, and sections of the Export Administration Act of
1977 all aim to discourage U.S. exporters from taking boycott-related sction.
The dilemma facing the U.8, taxpayer in attempting to comply with these
legislative enactments is presented, along with & discussion of the advisabil-
ity of even having such legislation.

............................................

Tue Tax RerorM Act OF 1976: TREATMENT OF FOREIGN
INcoME AND ErFECTS ON U8, DEVELOPMENT OF

Forgion MINERAL RESOURCES
..................................... William JJ. Nolan, Jr. 635

The author dxsvuiasw the gignificance of the extensive legislative changes
embodied in the Tax Reform Act of 1878, as applied to U8, mineral resource
corporations. Many of the changes will result in & substantial increase of
overseas business costs through repeal or modification of tax credits and the
elimination of certain positive incentivesa. The loss of special trestment {or
capital invested in lexs developed countries and treaiment of certain foreign
capital gains as domestic will tend to discourage the development of foreign
mineral resources and lessen the ability to compete in foreign markets,



Impact oF THE Tax REroRM Act OF 1976 ON AMERICANS

WORKING ABROAD

................................... ... Murianne Burge 647
Seetion 811 of the Internal Revenue Code dealing with the exclusion granted
1o 1.8, citizens for income earned abroad was substantially altered by the
1878 Tax Reform Act. Burge discusses the changes and analyzes their addi-
tional cost impact on taxpayers and emplovers’ tax reimbursement plans,
Zhe cites particularly the virtua] repeal of the exclusion, the increased costs
to employers of deing business abroad, and the problem of making s tax-
saving election under section 911 for ernployees who may be transferred to
other locations.

Tax RerorMm AcT oF 1976: CONTROLLED FOREIGN (CORPORATIONS

...................................... Richard W. Graham 661
The author focuses on those sections of the Tax Reform Act of 1876 which
affect subpart F and section 1248 of the Internal Revenue Code. The 1976
Act has changed some of the rules for taxing & U.5. shareholder’s foreign
earnings from 8 Controlled Foreign Corporgtion. He discusses the changes
in the treatment of year-to-year income from shipping, insurance, earnings
invested in U.S. properiy, and Export Trade Corporations. He also explains
how the 1978 Act has broadened the powers, described in section 1248, for
taxing the disposition of a U.8. eitizen’s foreign corporation stock as if it were
& repatriation of tax deferred earnings,

ForgiaN Situs TrusTs
......................................... Mark 8. Caldwel!
Peter B. Nugel &1b

Recent amendments fo the Internal Revenue Code culminate longstanding
efforts by Congress to curtail the use of foreign situs trusts. Provisions of the
Tax Reform Act of 1976 deem income earned by s forelgn trust with 1.8,
beneficiaries to be earned currently by those persons who transfer property
to such a trust. Changes in the throwback rules, ineluding the possible impo.
sition of a nondeductible interest charge, now render foreign trusts consider-
ably lesz atiractive than their domestic counterparts, Finally, the section
1481 excise tax provisions now impose a maximum capital geins rate tax on
the transfer of appreciated property to a foreign trust.

STUDENT COMMENTS

PaArens PATRIAE ANTITRUST SUITs BY FOREIGN NATIONS
........................................ Russell L. Capian 708

The author explores the porens patrice suil as an alternative means by which
foreign governments can bring antitrust actions on behalf of their citizens in
United States courts. The historical deveiopment of parens patriae is traced
to show the legitimacy of this type of sction. The suther proceeds to diseuss
the problems encountered by a foreign government in its efforts to sue Ameri-
can antibiotic manufacturers. The conclusion is that a parens pairiae suit is
the most effective means by which a foreign country can prosecute its action,



THE PrrrFaLLs OF ACT OF STATE ANALYSIS IN THE ANTITRUST
ContexT: A Crimigue ofF Hunt v. MosiL O
......................................... Dovid K, Pansius 749

International antifrust issues pose perhaps the greatest chalienge to the act
of state doctrine. On the one hand, couris are understandably reluctant to
prosecute complaints alleging restraints on U.8. foreign commerce when the
acts of foreign sovereigns are integral elements of the cause of action. On the
other hand, a blanket refusal to investigate antitrust claims when soversign
aets are involved will unduly preclude review of illegal private conspiracies.
Much of this tension arises from the mistaken notion that courts cannot
investigate private acts motivating a sovereign’s anticompetitive determina-
tions — the act of state doctrine grants no such immunity from review.
Hather, the act of state doctrine only protects private anticompetitive acts
compelled by the sovereign himself. Conseguently, barring an exception such
as the Noerr doctrine, a private actor will be liable for conspiracies to foree
government action injurious o hs competitors,
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